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To tHe PUBLIC 


-J\ROM my experience of the mifchiefs arifing 
| from the imperfection of the prefent regifter= 
ing Aéts for the Counties of York and Middlefex, 
as well as from the want of an univerfal Inrolment 
of Deeds and Wills affecting Land, I feel it m 
duty to apprize the public of the evil they are fuf- 
fering, and to fuggeft a remedy, that‘will not only 
_ eradicate the diforder, but add ftrength and vigour 
to the part affected. For the fatisfaCtion, however, 
of the public and of myfelf, I firft fubmitted it to 
the confideration of all the Judges and Law Officers 
of the country, to which J with it to.be applied ; 
moft of whom have done me the honour to exprefs 
the ftrongeft approbation of the plan, and a wifh to 
fee it carried into execution. I do not fay this 
with a view to bias the opinion of any individual, 
but to prove that I have acquitted myfelf of every 
preliminary duty to the public, before I prefented 
to them this publication. | 

It is now offered to them as the only mean, by 
which their previous fenfe of the expedient can be 
tried and known. | 


As:it is my defign to reduce the feveral atts of 


parliament upon the fubject, to one plain, confift 


ent and efficient ftatute, I expect that a candid 


public will approve of my going rather largely into 
the inconfiftencies and mifchiefs of fuch aéts, as I 
haye thought neceffary to be repealed, . 
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The confiderations, motives, and reafons for my 
digefting and propofing to the public a plan for an 
univerfal Inrolment of all Deeds and Wills affect-. 
ing Land, will, I hope, have their full weight in 
forming the opinions of individuals upon the ex- 
pediency of it. Thefe are, to the Land Owner, the 
encreafe of the value of his land, by clearing and 
confirming his title to it, and facilitating the means 
of fettling, charging, or felling it: to the Monied 
Man, the multiplication, certainty, and faith of 
land fecurities: to the Lawyer, the eafe, fatisfac- 
tion, and furety both of his client and himfelf in 
all negotiations refpecting lands: to the Financier, 
the general rife of the value of land in the market, 
which muft proportionably raife the price of the — 
funds: and to the Senator, the good and quiet of 
the fubjeét, the confiftency and certainty of the 
law, and the welfare and profperity of the nation. 


FRANCIS PLOWDEN. 
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IMPARTIAL THOUGHTS, &c. 


Introduttory Confiderations. 
OST perfons are in the habit of allowing 


merit, and even of giving praife to every 
act, which proceeds from the legiflative wifdom of 
the Britifh parlidment. Yet if we reflect coolly 
and deliberately upon the circumftances, under 
which acts of parliament are often paffed, we fhall 
find, from the motives, reafons, and occafions of 
bringing in the bill, the perfons or party, by whom 
the bufinefs is managed and condutted, and. the 
means, by which it is carried through the houfes, 
that the real good of the country was not the prin- 
ciple, upon which the bill was grounded, and con~ 


 fequently, that the welfare of the country is not the 


confequence of its having paffed into’a law. It 
will be needlefs to adduce inftances of this truth; 
fince every perfon, who will beftow even a paffing 
thought upon the fubject, muft call to his recol- 
Je€tion many occurrences, to which it moft forcibly 
applies. The perfonal with of the Sovereign, the 
private views of a minifter, the intereft of a party, 
the concealed arts of interefted individuals, the in- 
confiderable impetuofity of the’ propofers, the igno- 
rance of the managers, the inexperience of. the 
draftfmen, and the inattention of the members to 
what may not perfonally intereft them, are the 

. — &B ' various 


[2 J 
various caufes of acts of parliament being amended, 
explained and repealed. 

It is in fact impoffible, that any human intuition 
can be fo perfectly comprehenfive, as to forefee and 
prevent many confequences of a law, which it was 
the intention and expectation of the legiflators to 
have obviated in paffing it. To fome {fpeculative 
minds, this may be,a humiliating confideration ; 
but it muft convince every one, that upon any at- 
tempt to alter the law, it becomes highly advifeable 
to take every previous ftep to confult with and in- 
form thofe perfons in particular of the fubject, 
who are competent to judge of, or who may be 
interefted in or affected by the alteration. When 
this neceffary precaution has been attended to, and 
the plan has been‘previoufly approved of, no re- 
fponfibility can lie with thofe, under whofe imme- 
diate fanction the propofal is brought forward and 
carried into €xecution. 


Reafons for this Publication. 


In the courfe of practice as a canveyancer, I 
have met with feveral inftances, in which great 
advantages have been produced from a regular ithe 
_ yolment of deeds and wills affecting lands; and 
in which, very great inconveniences and important 
loffes have been incurred and fuffered from the 
regiftry of deeds and wills in certain counties, ac- 
cording to feveral acts of parliament now in force. 
Upon turning the fubyect repeatedly in my mind, 
I became decifively convinced of the expediency, 
and even neceflity, of inrolling all deeds and wills 
affeting lands throughout England and Walks. 
With a view fairly to commit this expediency and 
neceflity to the judgment of the public, I have 
ventured to commit my thoughts upon it to the 
prefs, | 


To 


| {3 ] | 
To provoke inveftigation and enquiry, is a de- 
monftration of the intention to lead.to truth. 


Apology. 

To the gentlemen of my profeflion, I muft apo- 
logize for deviating in the courfe of my reafoning 
from that technical formality and precifion, with 
which legal fubjects are ufually treated. My with 
is to adapt my reafoning to non-profeffional minds, 
and make them as much mafters of the fubject, 
ys which they are now called upon to judge, as 
if they had devoted much of their time to the ftudy 
of the law. I have alfo for thefe reafons been fo 
‘particular and full in my «quotations, as generally 


to fave my readers the trouble of reforting to the 
books, from which I have taken them. 


General Ideas of oar Law. 


Semper eadem is the refpectable and wife device 
of our jurifprudence, which, as Lord Bacon fays(a), 
ever favours the iaw-of nature; and that ftands 
upon no other bafis. But it is not from the tem- 
porary variations and fuperficial appearances, that 
we are to judge of this famenefs; it is the funda- 
mental principle, to which we are to look up. In 


- the fucceffion of ages, the variation of manners 


and cuftoms, the diverfity of lan es, the variety 
of characters, in the monarchy of Solomon, the re- 
public of Rome, and the government of Great Bri- 
tain, from Lapland to the Brafils, one fame prin- 
ciple of nature a€tuates the-whole. So from the 
tode of Alfred, to the prefent complicated mafs 
of {tatutes and precedents in law and equity, through 
all the various forms and changes of our govern- 


(a) Bacon’s argument in the Exchequer Chamber on Cal- 
vin’s cafe. 


B2 ~°» "ment, - 
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ment, the fame principles, upon which the law was 
founded in its primitive fimplicity, will be found 
to fupport and uphold it in all its extent of multi- 
farious modifications; as the fame fource of juices 
caufes the acorn to fplit, and feeds the luxuriant 
oak, I do not term that an innovation of the law, 
which 1s interwoven with its firft principles: it 
often becomes requifite, that particular laws fhould 
be newly modelled and adapted to the exigencies - 
of the prefent manners, times, and circumftances, 
Upon this principle was it, that Mr. Locke, (a) in 
the 79th article of his Carolina laws, enaéted, 
that to avoid a multiplicity of laws, which by 
“* degrees always change the right foundations of 
“¢ the original government, all aéts of parliament 
“‘ whatfoever fhall at the end of one hundred 
“years after their enacting, refpectively ceafe and 
“* determine of ‘themfelves without any repeal.” 
For as, during the courfe of a century, many 
changes will neceffarily take place in the cuftoms, 
manners, and habits of the nation; fo fhould the 
laws alfo change with them: but as the former 
changes cannot be produced, but upon one inva- 
riable principle of nature, fo ought not the latter 
to be varied nor newly modelled, but upon the 
original principles of the law. 

The law of nature is the general ground-work of 
every municipal law; and the exigencies of civil 
fociety have founded fome general principles com- 
mon to all communities: yet, from the locality, 
temperature, and other peculiarities of certain fo- 
ciettes, thefe principles have branched out into 4 
preat diverfity of laws. I fhall pafs over the ori- 
ginal rights acquired by occupancy, or claims efta- 
blifhed in the law of nature; and take up our con- 
fiderations from the cultivated ftate of fociety, when 


(2) Locke’s Works, Vol. III. p. 674. 
7 5 
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this ifland, or at leaft the fouthern part of it, was 
eftablifhed in a regular and certain order of governs 


ment. fo. 
Reafons of Policy. 


' The geographical fituation of this ifland, has 
adapted it peculiarly to all the purpofes of trade 
and commerce: and it is effentially important to 
the welfare and flourifhing ftate of trade and com- 


merce, that the landed property of the country ~ 


fhould be eftablifhed and kept upon fuch a foot- 
ing, as to render it ferviceable and ufeful for all 
mercantile purpofes. Thus land, to become ufeful 
to commerce, muft be marketable and negociable ; 
and. to be fo, muft be invariably clear and evident 
in its title. | 


Of the ancient Tenures of Land. 
The prefent modern tenures of lands in England 


and Wales, have infenfibly formed themfelves’ 


into fome reafonable and confiftent principle, upon 
the gradual decline, and at length the total aboli- 
tion of the feudal fyftem. It is curious to obferve, 
that every affection of the land, even ‘under the 
~ prefent tenures, is only accountable for upon fome 
' feudal principle. To anfwer my intended purpofe, 
we will throw back our ideas to the year 800, at 
which time, Sir Henry Spelman fays, the feudal 
fyftem was the law of nations in our weftern world ; 
for although in the time of our Saxon anceftors, 
the feudal law had footing in this ifland, as well as 
in other parts of Europe, yet it was not attended 
with all the rigor and forms, which were afterwards 
imported and introduced into it by the Normans. 
The oppreffive multiplicity of tenures and other 
feudal confequences, which were never completely 
abolifhed till the days of King Charles the Second, 


were abufive emanations of an original —— 
. Q 


[6] | 
of fimplicity and liberty, to which if we recur, and 
upon it revive, or even introduce an ufage conge- 
nial with the prefent times, manners, and circum- 
ftances, a fhadow of imputation cannot lie againft 
us of attempting to alter the law or infringe the 
conftitution. 


The free Power of aliening Land in a commercial 
Country. 


The experience of many centuries has moft in- 
controvertibly proved, that the free power of alien- 
ing land, with certain modifications and reftric- 
tions, is effentially requifite in a commercial coun- 
try) and in this power of alienation, is moft clofely 
interwoven the neceffary: notoriety of the land- 
owner’s title. Lord Mansfield, in a learned and 
elaborate argument upon the nature of a diffeifin, 
in Taylor v. Horde (a), fays, that ‘ the different fta- 
** tutes, which had given free liberty of alienation, 
«¢ and abolifhed all military tenures, had left us Jittle 
<¢ but the names of feoffment, feifin, tenure, and 
** freeholder, without any precife knowledge of the 
_ © thing originally fignified by thefe founds. Co- 
‘¢ pyholds, ‘and the cuftomary freeholds in the 
«* North, retain faint traces, in imitation of the old 
« fyitem of feudal tenures. It is obvious, how a 
“ man may vifibly be the copyholder or cuftomary 
€ freeholder de faé#o, in prejudice of the rightful 
“ tenant; and it then was as notorious, who was 
© the feudal tenant de faéfo, as who now Is ae facto 
“ incumbent of a living or mayor of a corpora- 
“ tion.” | 


a 


A 


(¢) 1 Burr. p. 108. 
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Notoriety of the firft Abts of Alienation of Land: 


When this free power of alienation had once 
gained footing, the moft folemn notoriety attended 
every act of alienation: the firft mode of transfer- 
ring landed property was, in the unlettered days of 
our warlike anceftors, by the corporal tradition and 
inveftiture in poffeffion of the aliened lands; and 
this was done with the utmoft folemnity, coram pa- 
ribus de vicineto ; or it was rendered public and no- 
torious by fome other fymbolical ‘gift or tradition : 
(a) * At firft many lands and eftates were collated or 
‘© beftowed by bare word of mouth, without writing 


“ or charter, only with the lord’s fword or helmet, or: 


‘a horn or a cup; and very many times with a fpur, 
‘ with a currycomb, with a bow, and fome with an 
‘© arrow: but thefe things were in the beginning of 
“¢ the Norman reign : in after times this fafhion was 
«€ altered.” But as in procefs of time, great in- 
conveniences were experienced from the evidence 
of titles refting folely upon the perfonal memory 


of the witneffes to fuch a¢ts of alienation, written . 


conveyances’ were introduced; the firft form of 
which was the deed of feoffment: and although the 


words of the deed, which in fact was a tranfaction . 


only between the grantor and grantee, contained 
the nature of the transfer, and the duration of the 
eftare intended to be thereby given; yet the feoff- 
ment, or rather the transfer or alienation, was not 
perfected till the divery of feifin, which was made 
¢oram paribus de vicineto, who indorfed upon the 
back of the deed of feoffment their atteftation as to 
the manner, place, and time of fuch livery. Nam 
feudum fine inveftitura nullo modo conftitui pote? (b) ; 


. (a) Selden’s Janus Anglorum C. 3 De 
(4) Wright 37. Ei a 


. Bs nor 
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nor was the transfer or alienation complete, till, as 
Fleta (a) fays, fit juris et feifine conjunttio. 

So fays Mr. Juftice Blackftone: (4) “ Livery 
* of feifin, by the common law, is neceffary to be 
“© made upon every grant of an eftate of freehold 
“in hereditaments corporeal, whether of inheri- 
“* sance or for life only: and in leafes for years, an 
“<< actual entry is neceffary to veft the eftate in the 
“* leffee ; for the bare leafe gives him only 4 right 
“¢ to enter, which is called his intereft in the term, 
“ or intereffe termini; and when he enters in pur- 
“« fuance of that right, he is then, and not before, 
** in poffeffion of his term, and complete tenant 
“© for years. This entry by the tenant himfelf 
*¢ ferved the purpofe of notoriety, as well as livery 
* of feifin from the grantor could have done. Thus 
‘is it obfervable, how upon the old principles 
‘© the modern rules of law are grounded ; for, even 
to this day, you cannot grant a freehold to com- 
“< mence in futuro: the reafon is, that at common 
**. law fuch a grant could not be made without li- 
“ very of feifin; and this livery being an actual 
tradition of the land, muft take effect in prefenti, 
or not at all.” 7 
It is obvious, that there can be no livery of 
{eifin of incorporeal hereditaments, or of fuch things 
as, by lawyers, are faid to hie in grant; as advow- 
fons, commons, rents, feignories, reverfions, &c.: 
Res incorporales, qua funt ipfum jus rei, vel corporiin- 
berens traditionem non patiuntur. (c) Therefore, as 
Mr. Juftice Blackftone further obferves, ‘* Thefe 
“‘ things paffed merely by the delivery of the 
** deed ; but then fuch grant, together with the 
* attornment of the tenant, were held to be of 


a 
nm 


“ 
aa 


(a) Fleta 2.1. 3. c. 15. § 5. 
(4) Blackft. Com. vol. 2. p. 314. 
(¢) Bragton, I. zZ. Cc. 18, 
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“© equal notoriety with, and therefore equivalent to 
“a feoffment and livery of lands in immediate 
“* poffeffion (4).” 


As early then, as landed property could be 


transferred or aliened by deed, we trace this firft 
‘effential principle; that the utmoft notoriety always 
attended the act of alienation. And although in 
procefs of time, either by the arts or inattention of 
conveyancers, modes have been devifed and efta- 
blifhed of paffing lands in a very fecret manner, 
yet it certainly never could have been the intention 
nor fpirit of that law, which, as we have feen, re- 
quired fuch determined notoriety in every act of 
alienation of land. This want of notoriety has fre- 
quently been a fubject of difcuffion, both to law- 
yers and ftatefmen: and it is therefore no lefs 
aftonifhing than true, that the fubject has never 


been thoroughly inveftigated, and confequently | 
neither faithfully reprefented nor properly under- . 


ftood. The further enquiry into it at prefent 
fhall be introduced in Mr. Juftice Blackftone’s 
words (4). : | 

‘In the ancient feudal method of conveyance, 
‘“¢ (by giving corporeal feifin of the lands) this no- 
““ toriety was in fome meafure anfwered ; but all 
‘© the advantages refulting from thence are now 
** totally defeated by the introduction of death-bed 
“© devifes and fecret conveyances; and there has 
never yet been any fufficient guard againft frau- 
dulent charges and incumbrances: fince the dif- 
ufe of the old Saxon cuftom of tranfacting all 
conveyances at the county court, and entering a 
memorial of them in the chartulary or leger 
book of fome adjacent monatftery, and the failure 
~ of the general regifter eftablifhed by King 


A“ 


wn” 


A“ 
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(a) Blackft. 2 v. c. 20. p. 317. 
(2) Blackit. 2 vol. c. 20. p. 343. 
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“«¢ Richard the firft, for the ftarrs (2) or mortgages 
«© made to Jews, in the Capituld de Fudeis, (b) of 
“© which Hoveden has preferved a copy. How far 
“ the eftablifhment of a like general regifter for 
*« deeds and wills, and other atts affecting real 
“« property, would remedy this inconvenience, de- 
“< ferves well to be confidered. In Scotland, every 
“ act regarding the tranfmiffion of property is re- 
‘© gularly entered on record; and fome of our own 
“* provincial divifions, particularly the extended 
*“ county of York and the populous county of 
““ Middlefex, have prevailed with the legiflature to 
“© erect {uch regifters in their refpective diftriéts.” 

In Ireland alfo, all deeds affecting lands are re- 
giftered, by which notoriety of the incumbrances, 
many important objections againft lending money 
upon mortgage in that kingdom, are done away. 
From very frequent enquiries into the nature and 
confequences of inrolling deeds in Scotland, and 


(a) The Hebrew word /betar fignifies a deed or contract : if 
therefore the firft fyllable be abbreviated, or rather if the 
whole word be contracted into one fyllable, we fhall have the 
found, by which a modern Northern Jew would pronounce the 
word far. Hence it is more probable, that the Ster Cham- 
ber was {fo called, than from its ftarry cieling. 

(4) It would be ill judged indeed to draw a line of parity 
between the reafons for inroliing deeds and wills in the prefent 
age, and thofe, which induced government in the 11th century 
to pafs thefe laws relating to the Jews: when we reflect, that 
they were paffed in an age, when either the Jews would, or 
Chriftians could otherwife believe, that they would yearly, on 
Good Friday, cracify a child of Chriftian parents, in derifion 
of the crucifixion of our blefled “Redeemer. (Molloy, 1. 3:) 
However, upon the general principle of avoiding cavilling and 
. differences between adverfe parties, “‘ every Jew was made ta 
<* {wear upon his roll, that all his debts, and pawns and rents, 
«* and all his goods and poffeffions he fhould caufe to be in- . 
‘* rolled, and that he fhould conceal nothing,’ &c. &c. It 
is a vulgar axiom, ‘* believe every man honeft, but deal with 
him, as if he were otherwife :’” many hold this good as to indi- 
viduals, but all muft think it holds good as to legiflative bodies. 


regiftering 
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regiftering them in Ireland, I have not found, ‘that 
in any one inftance, any reafonable complaint had 
ever been made either againft the ufage or the ef- 
feéts ; on the contrary, I have obferved much good 
thereby produced and felt (2). 

In fupport of thefe ideas, it is very fatisfactory 
to find, they are not new: in the preface to Baron 
Gilbert’s learned Freatife of Tenures, it is faid, 
«© He has clearly explained the reafon of thofe pub- 
“« lic ceremonies and acts of notoriety, required 
“© by the feudal law, for the acquiring, poffeffing, 
“and transferring of feuds, and which formerly 
“© were equally requifite in our common law te- 
«* nures, viz. liveries, attornments, §c.; the difufe 
‘© whereof has not only occafioned an uncertainty 
*¢ in many titles and eftates, but alfo introduced 
“‘ that mifchievous practice of private and fecret 
‘© feoffments, by leafe and releafe, covenants to 
** ufes, 8cc. and which, in confequence, has intro- 
«© duced a deluge of perjuries, forgeries, and other 
“ corruptions over the common law, and which 
«© can never be rectified, or the mifchief redreffed, 
** till the common law be, in that particular, ref- 
“* tored to the ancient method of paffing eftates § in 
“ pais, or by fome public act of notoriety.” 


Popular Prejudices not to be difregarded. 


I do not think, that popular prejudices are al- 
ways juftly grounded, and reafonably entertained ; 
but they feldom fubfift without fome reafon, that 
1s ad captum vulgt, and within the ready apprehen- 


(a) There has always appeared to me much more order 
reafon and judgment, in all Jegal tranfactions in Scotland, than 
in Ireland: nor, in my opinion, can there be a more marked 
inftance of that fuperiority, than in the inrolment, inftead af 
the regiftry of deeds. I fhall {peak more fully hereafter of the 
very eifential defects and mifchiefs of the myo memorials 
of regiftered deeds in this kingdom, 


fon 


> 


ketable ; and titles and fecurities become there- 
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fion of the community. Thus it is well known, 
that in the purchafe of landed eftates, and much 
more in the negociations for the loan of money 


_ upon mortgage, or by way of annuity or rent charge, 


a decided preference is generally given to fecuri- 
ties in the regiftering counties over thofe, in which 
no regiftry is eftablifhed: and for what reafon? 
but becaufe generally there is more confidence 
between the buyer and feller, and the lender and 
borrower, when the lands lie in a regiftering coun- 
ty, than when they lie in other places; and the 
lands are there found to be more marketable and 
negociable. And what can fo effectually raife the 


price and value of them, as this defirable quality ? 


What can fo materially promote the trade of a 
country, as the eafe and fecurity, with which the 
merchant may inveft his gains in the purchafe of 


‘real property or land? What can fo effentially raife 


the value of land to the owner, as the facility, with 
which he can render it fubfervient to every purpofe 
of providing for his family, relieving his diftreffes, 
or even gratifying his pleafures and inclinations? 
Thefe again are no new ideas: A fmall pamphlet 
publifhed in the year 1696, intituled, 4 Propofal 
for the eretting County Regifters for Freebold Lands, 
foewing the great Ue and Benefit of them, has thefe 
words, “ It is the cheapnefs and facility of procur- 
‘¢ ing money, that is the benefit defigned to the 
* borrower, as certainty and fecurity is to the 
«lender. If we gain thefe two points, the principal 
“¢ benefit of land is gained, which is to make them 
«¢ funds for carrying on the trade of the nation, to 


-“ the public and private benefit.” The vulgar 


prejudice then in favour of the regiftering counties, 
is grounded upon thefe plaufible reafons; that 
thereby the value of the land is increafed to the 
owner, by its becoming more negociable and mar- 


by 
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by more clear and unobjectionable to the monied 
men for invefting their money in purchafes or 
mortgages. Plaufible as thefe reafons are, we are 
now to examine how far they are juft and actually 
exit. 

In the fequel of my refearches, I am happy in 
moving upon a principle, which evidently is found- 
ed in the ancient laws of this country ; and that 
much experience may be called in to the aid of my 
argument, not only from our fifter kingdoms, but 
alfo, in a very great meafure, from our own. We 
have feen, that the firft method of conveying land 
by a written deed, was done with the greatelt pub- 
licity and notoriety; and therefore, after fuch a 
conveyance, there was not fuppofed to remain any 
fecret title or fuppreffed right in any other.. The 
perfon, to whom fuch conveyance was thus public- 
ly and notorioufly made, was fuppofed to acquire 
thereby fuch a right, as he could maintain againft 
all men (a). “ By the ancient feudal law, no 
“* man could alien without a licence from the, lord 
‘* of the fee, and this licence was part of the no- 
“ toriety on fuch alienations, And if they alie- 
* nated without fuch licence, the feud was for- 
** feited. Nor could the lords part with their ma- 
“ nors and fervices without the attornment of 
*« their tenants, &c.’’ But we are now gone by 
the time, when, as Lord Bacon fays (4), “ all 
* inheritances could not pafs, but by acts overt and 
*© notorious, as by deeds /very and records.” And 
it muft be the conviction of every perfon, who 
turns a thought to the fubjeét, that as the occafions 
of charging and felling lands are become now more 
frequent, than they have heretofore been, it is be- 
come now therefore more requifite than ever, I 


(a) Gilb. Tenures of continual Claim, p. 46. 
. (4) Bac. reading on the Statute of Uses, p. 329. 
‘ do 
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do not fay to alter or new model the forms of con- 
veyances and alienations of lands, but rather to re- 
‘ftore them to their ancient mode and principle. 


Proofs of the ancient Notoriety in the Alienation of 
La 


e 


There is no higher authority than the ftatutes 
of the realm, both as to the law, which-they enaét; 
as to the — and practices, which they —— 
I hall therefore upon this principle, quote tie 
firft words of the preamble of the famous ftatute of 
ufes, paffed in the 27th year of the reign of King 
Henry VIII. (A. D. 1535), of which Lord Bacon 
fays (a), it is a law “ whereupon the inheritances 
“ of this realm are toffed at this day like a fhip 
«< upon the fea().” “ Where, by the common law 
<¢ of this realm, lands, tenements and hereditaments 
“« be not devifable by teftament, nor ought to be 
“ transferred from one to another, but by folemn 
<* livery and feifin, matter of record, writing fuffi- 
€* cient made bond fide, without covin or fraud; 
« yet neverthelefs divers and fundry imaginations, 
« fubtle inventions and practices have been ufed, 
«‘ whereby the hereditaments of this realm have 
“ been conveyed from one to another by frau- 
« dulent feoffments, fines, recoveries, and other af- 
“¢ furances craftily made to fecret ufes, intents and 
*€ trufts; and alfo by wills and teftaments fome 
“ time made by nude parolx and words, fome 
** time by figns and tokens, and fome time by 
“ writing,” &c. &c. Then reciting feveral mif- 
chiefs produced thereby, “ to the utter fubverfion of 
‘© the ancient common laws of this realm,” the pre- 


(2) Bacon’s reading upon this flatute, p. 12. 
(4) 27th H. VIII. c. 10. | 
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amble concludes, “ For the extirping arid extin- 
* suifhment of all fuch fubtle practifed feoffments, 
“ fines, recoveries, abufes, and errors heretofore 
“* ufed and accuftomed in this realm, to the fub- 
*€ verfion of the good and ancient laws of the fame; 
“€ and to the intent, that the King’s Highnefs, or 
‘‘ any other his fubyects of this realm, fhall not, 
** in anywife hereafter, by any means or inventions, 
“* be deceived, damaged, or hurt, by reafon of fuch 
s* trufts, ufes or confidences,” &c. And it then 
enacts, with very great propriety, that the ufe of the 
‘tand fhall be ever coupled with the poffefion; thus 
endeavouring to reftore the purity and fimplicity 
of the common law of alienation or :transfer of 
land. 


Of Ujes. 
In order to evade the ftatute of mortmain, and 


afterwards to cloak and preferve property from. 


confifcations, in the contentions between the houfes 
of York and Lancafter, the doctrine of Ufes was 
introduced, countenanced and eftablifhed; and 
upon the fubtilty of vefting the ufe of the land 
in one perfon, and retaining the poffeffion of it 
in ‘another, the plain honourable civil purpofes of 
the common and ftatute laws of this realm were 
defeated ; and a labyrinth of abftrufe doctrine was 
eftablifhed and monopolized by the then profeffors 
of the law, whofe ungenerous principle was to keep 
their clients in all poffible ignorance, that they 
might reap an unfair advantage from the mifchie- 
vous fubtleties, they had artfully introduced. 

After this ftatute had paffed, the parliament in 
the fame feffion found it advifeable to enaét, that 
the only method, by which it was then known, that 
a freehold could be transferred indifcriminately 
from man to man, (and which had arifen out:of 
2 | | the 

e 
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‘the doétrine of ufes) which was by bargain and 
fale for a pécuniary confideration, fhould retain 
fome notoriety or publication, equivalent at leaft 
to that of a feoffment with livery and feifin. So 
Lord Bacon (a): “ But the parliament, that made 
“* chat ftatute, did forefee, that it would be mif- 
«* chievous, that men’s lands fhould fo fuddenly, 
“< upon the payment of a little money, be con- 
“ veyed from them, peradventure in an alehoufe 
“ or in a tavern, upon ftrainable advantages ; did 
‘ therefore gravely provide another act in the fame 
«¢ parliament, that the land, upon payment of this 
“ money, fhould not pafs away, except there were 
‘ a writing indented made between the faid two 
“* parties, and the faid writing alfo within fix 
«© months inrolled in fome of the courts of Weft- 
<* minfter, or in the feffions rolls in the fhire, 
«© where the land lieth, unlefs it be in the cities 
“ or corporate towns, where they did ufe to 
«< inroll deeds ; and there the ftatute extendeth 
“¢ not” (4). 


Reafons of fome Deeds not being inrolled. 


Another mode of conveyance fprung out of this 
wily doctrine of ufes, which, becaufe the confider- 
ation of fuch deed neceffarily was marriage or 
confanguinity, it was not perhaps thought by the 
legiflature open to fuch fraud nor deceit; and as it: 
did not pafs the land out of the owner’s family, it 
might not require the fame degree of notoriety and 


(a) Ufe of the Law, p. ¥50. 

(4) The particular cuftoms of inrolling deeds in fome towns 
and corporations, may fairly be prefumed to kave been adopted 
and eftablifhed, upon the idea of a more frequent circulation 
of property in the place where the cuftom prevailed ; or that it 
was a reliét of an aniverfal ufage throughout the nation, retain- 
ed in particular places: both which reafons ftrongly enforce 
the neceffity of an univerfal inrolment. ; 

publication 5 
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publication ; and therefore fuch a deed; which is 
. €alled a covenant to fiand feifed to ufes, needs not to 
be inrolled. Lord Bacon (a) fpeaks of it, as fol« 
lows. “ A man that hath a wife and children, being 
“ king’sfolks, may by writing under his hand 
‘ and feal agree, that for their or any of their 
“¢ preferment he will ftand feifed of his lands to 
*¢ their ufes, either in tail or fee, fo as he fhall fee 
“< caufe: upon which agreement in writing, there 
“* arifeth an equity or honefty, that the lands fhould 
““ go according to thofe agreements; nature and 
“ reafon allowing thefe provifions, of which equi-+ 
“* ty and honefty is the ufe, and the ufe being cre- 
«< ated in this fort, the ftatute of 27 H. VIII. 
“© before mentioned conveyeth the eftate of rhe 
“* land (4), as the ufe is appointed. - And fo this 
*< covenant to ftand feifed to ufes is at this day, 
“ fince the faid ftatute, a conveyance of land; and 
© with this difference from a bargain and fale, in that 
“¢ this needeth no inrolment, as a bargain and fale 
* doth, nor needeth not to be in writing indented, 
“ as a bargain and fale muft: and if the party, 
“ to whofe ufe he agreeth to ftand feifed of the 


“© land, be not wife or child, coufin, or one, that he - 


“* meaneth to marry, then will no ufe rife, and fo 
“© no conveyance.” , 

Without departing from the time, of which Lord 
Bacon fpeaks, all other affurances of land then in 
ufage were, as the fame ftill are, made by matter of 
record ; and confequently with that fpecies of no- 
toriety, which I am endeavouring to fhew, ought 
to attend every deed and will affecting land. 

Mr. Juftice Blackftone fays (c), “ Affurances 


(a) Bac, ubi fupra, p. 151. 


~ 


5 | 
(4) i. e. by coupling the ufe with the poffeflion, or transfer- 


ring the ufe into poffeffion. __ 
(c) Black. Com. Vol. II. 1. 2. ¢. 21. 
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«« by matter of record call in the fanétion of a 
** court of record to fubftantiate, preferve, and be 
“ a perpetual teftimony of the transferring of pro- 
«* perty from one man to another, or of its eftablifh- 
* ment when already transferred. Of this nature 
“< are, 1°, Private acts of parliament; 2°, The 
“« king’s grants ; 3°, Fines; 4°, Common reco- 
“© veries.” It would exceed the intention of my 
defign, to explain the nature of thefe four modes of 
affecting landed property: fuffice it to fay, what 
every one knows, that they are methods, by which 
a title to land may be acquired, or by which the 
land may be affected; and that not one of them 
ean be practifed without the moft folemn and pub- 
lic notoriety. 


' Deduétions. 


If ic be expedient to render public and‘notorious 
the aét, by which the moft fure and folid title to 
land is acquired; it muft be for fome reafons, 
which enforce that expediency: whatever reafons 
thefe are, they muft effentially counteract the pro- 
priety or expediency of any title to land being 
acquired without fuch notoriety; for @ majore ad 
minus valet confequentia. If the king in perfon, 
who is not prefumed to err; if his judges in court, 
whofe judgment is mandatory; if the legiflative 
body, whofe authority ts uncontroulable, cannot 
transfer land, or give title unto it without the fo- 
lemnity of publicity, notoriety, and perpetuity, « 
fortiori, individuals, whofe judgment is always 
fallible, whofe integrity is often fufpicious, whofe 
artifices are fometimes refined and almoft impe- 
netrable, ought not to be permitted to transfer 
land or give title unto it, without at leaft equal 
publicity, notoriety, and perpetuity. 

When the legiflature in the 27th year of King 
= Henry 
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Henry VIII. enacted, that every bargain and fale 
of lands foould be by deed indented and inrelled, 
there was no other method or form known or 
practifed of felling or transferring land, (except 
by deed of feoffment with livery and feifin), And 
indeed this deed of bargain and fale itfelf was a 
novelty introduced into the law, together with or 
{fpringing out of the doctrine of ufes. And I may 
here properly again fay with Judge Blackftone (a), 
“* It is impracticable, upon our prefent plan, to pur- 
‘fue the doctrine of ufes through all the .efine- 
“‘ ments and niceties, which the ingenuity of the 
“ times, (abounding in fubtle difquifitions) deduced 
‘* from this child of the imagination, when once a 
“‘ deparcure was permitted from the plain fimple 
“‘ rules of property eftablifhed by the ancient law.” 

As thefe fubtle inventions and innovations had 
for centuries been weaving themfelves into the tex- 
ture of the law, and thus had become, as it were, 
of apiece with the law itfelf, ic was difficult for 
parliament to devife at once a remedy perfedlty 
commenfurate with the mifchief, without perhaps 
venturing upon the too hazardous experiment, of 
abolifhing the whole fyftem, with all its mediat 
and immediate confequences. , 


Lands devifeable. 


From the change of laws introduced by the 
. Normans, to the days of Henry VIII. lands were 
not devifeable, which was found by experience to 
be inconvenient ; though by fpecial cuftom, as in 
London and elfewhere, lands might be given by 
wills; and this was a relict of the Saxon liberties 
or laws, by which lands were devifeable. Upon 
this doctrine of ufes then, a perfon wifhing his land 


(2) Black. Com, Vol. II. ¢. 20. p. 33. 
C2 _after 
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after his death to go ina different fucceffion from 
the defcent, which the law would have caft it in, 
conveyed during his life his land to a friend in 
truft ; and then by his will would declare how 
his friend fhould difpofe of it. This declaration 
by will raifed an ufe, which gave the benefits and 
profits of the land to the perfon intended to be be- 
nefited by the will, whilft the land itfelf was le- 
pally and really vefted in the perfon, to whom it 

ad been conveyed, and to whom livery and feifin 
had been made; and he was called the feoffee 
in truft. But the ftatute of ufes, which transferred 
the ufe into poffeffion, neceffarily defeated this 
fhifting evafion of the law; for after this ftatute, 
the raifing of an w/e in land was giving the real 
poffeffion of the land; and this would have been 
to all intents and purpofes a devife of lands, which 
ever fince the introduction, or rather the new mo- 
delling of the feudal fyftem by the Normans, had 
not been allowed. It was however foon found 
expedient to alter the law in this regard; and by 
the 32d of Henry VIII. perfons were enabled to 
give and devife lands by will, under certain re- 
ftrictions. 

Here parliament, as in many other inftances, 
changing the ancient Jaw or remedying an evil, 
was inattentive to one of the moft material confe- 

uences of fuch innovation ; which was, to provide 
or the folemnity and notoriety of that aét, by which 
land is given to a ftranger, and the right heir, 
whom the law ever favors and protects, is difinhe- 
rited and deprived or defeated of his legal rights, 
in a manner certainly more hable to deceit, fraud, 
art and undue influence, than any aét or deed, 
which operates and takes its full effect, during the 
lifetime of the grantor or donor. But of this want 
of notoriety in wills of land, I fhall fpeak more 
fully hereafter. 

Intva- 
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Introduction of fecret Conveyances. 


In procefs of time, ftill upon this dodtrine of 
ufes, the mgenuity of conveyancers, and particu- 
larly of Sir Orlando Bridgman, before whom more 
than two thirds of the titles in the kingdom, after 
the civil wars, had been laid or fubmitted, intro- 
duced a new mode of conveyance, to which (for 
reafons never publicly given, for they would not 
ftand the teft of public inveftigation and judgment) 
they gave the full effects of feoffment with livery 
and feifin, or bargain and fale inrolled; but with- 
out the notoriety either of the one or of the other. 
This was a conveyance by /ea/e and releafe, which 
is now become the moft common conveyance of 
Jands. For in the doétrine of ufes, a very ftrange 
_and unaccountable rule of law had prevailed and 
been eftablifhed, viz. that no ufe could be limited on 
an ufe; (2) by which it was underftood, that, if A. 
for money bargained and fold his land to B.: it 
raifed an ufe in the land to B. which ufe being 
transferred into poffeffion by the ftatute of ufes, 
no fyrther Limitation could be engrafted upon it. 
Now it often happens, that there is occafion to li- 
mit lands to A. and his heirs, to the ufe of feveral 
different perfons in remainder, and for different 
eftates ; to fome for life, to others in tail, either male 
or female ; and to another in fee, as is ufually the 
cafe in marrjage-fettlements, For example, the 
owner of the land generally conveys it by leafe and 
releafe to two truftees, (who are called the releafees 
to ufes and truftees of the inheritance to preferve 
the contingent remainders, &c.) to the ufe of him- 
felf for lie, then to the ufe of the truftees to pre- 
ferve ‘the contingent remainders from being de- 
feated, but to hold it in truft for the tenant for | 


(a) Dyer 155, | 
C 3 life ; 
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life; then to the ufe and intent of providing a 
jointure for the intended wife, or to her for life in 
like manner as to himfelf ; then to the ufe of other 
truftees for a term of years, for the purpofes of 
better fecuring the jointure and providing portions 
and maintenances for the younger children ; then 
to the iffue of the marriage in tail, with perhaps 
feveral voluntary remainders to relations or friends ; 
and the ultimate remainder to the fettler in fee- 
fimple. 

All thefe different limitations could not be made 
by a bargain and fale inrolled, becaufe an ufe 
cannot be limited upon an ufe. So from this doc- 
trine of ufes, various innovations have at different 
times been introduced into the practice of convey~ 
ancing : but as the principles, upon which thefe in- 
novations were grounded, were heterogeneous from 
thofe of the ancient law; fo no wonder, that the 
introduétors of them loft fight of the leading fea-~ 
tures of the old Jaw, which were notoriety and 
perpetuity, as we have feen in feoffments with 
livery and feifin, and bargains and fales inrolled, 
It would exceed the extent of my plan, and be ir- 
relevant to the fubjeét under confideration, to en- 
ter more fully into the nature, operation, and ef- 
fects of a conveyance by leafe and releafe: fuffice 
it to have faid, that by the general law of this 
country, they need not now be inrolled, no more 
than wills or any other private conveyances of 
land, (except bargains and fales for a pecuniary 
confideration. ) 


Further Proofs of the ancient Notoriety of all Deeds 
affetting Lands. 


Copyhold eftates are nothing more nor lefs, than 
certain cuftoms or ufages, which, though formerly 

_ general and common to other lands, have by par- 
| ticular 


e 
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ticular privilege, grant, or even chance, been re- 
tained and preferved in different manors, after the 
general tenure of lands throughout the kingdom 
was altered and changed. Although many of thefe 
cuftoms vary in different manors, yet there is one 
principal ufage, which is, I believe, univerfally and 
unexceptionably common to every manor, in which 
any copyhold cuftoms or ufages are preferved. And 
this is, that no copyholder (or tenant holding by 
copy of court roll) fhall or may pafs away, change, 
alter, or affect his land, without making this deed 
or act in fome fhape notorious in the manor court. 
Nothing fo ftrongly proves an ancient ufage, as 
the prefervation of it in particular fubordinate ju- 
rifdictions : and there is no method fo fure of prov- 
ing the exiftence of a law or ufage, as to fhew 
that parliament has taken its benefits or abufes into 
confideration. So early then as in the year 1384 (4) 
“at the complaint of the faid commonalty made 
“ to the lord the king in the parliament, for that 
‘© great difherifon” (exberedatio, or lofs of the right 
heir’s title) ‘* in times paft was done (or happen- 


© ed) to the people, and may be done, by the falfe 


“© entering of pleas, rafing of rolls, and changing of 
“ wverditis, fc. it is accorded and affented, that if 
“* any judge or clerk be of fuch default, fo that 
‘© by the fame default there enfueth difinherifon of | 
“‘ any of the parties, &c. &c. he fhall be pu- 
“‘ nifhed by fine and ranfom at the king’s will 
“* and fatisfy the party.” Can any thing more 
conclufively evince, that in thofe days the deeds 


and muniments to men’s eftates were inrolled and 
recorded, that is, rendered public, notorious, and 


perpetual? I now hope I have faid enough to 

prove, that the requifition of notoriety and perpe- 

tujty to every act, by which land is affected, is 
(2) 8 Ric, 2. Co fe | , 
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congenial with the principles of the ancient law, 
and therefore that it ought to be univerfally efta- 
blifhed chroughout the kingdom. 


It is more neceffary in the prefent, than in any paft 
Age, to render every AB, by which Land ts affected, 
public, notorious, and perpetual. 


In the reign of Queen Elizabeth, a motion was 
made in the houfe of commons for leave to bring 
in a bill to prohibit ufury; by which nothing 
more in thofe days was meant, than placing out 
money at intereft: for it is fince the regulating of 
the rate of intereft, that the word s/ury has been 
appropriated to every illegal excefs of that rate. 
A great ftatefman then in the houfe oppofed it, 
and concluded his argument for the continuance - 
of it, with this memorable aphorifm: Let any 
man foew me a country without ufury, and I will 
foew ‘bim one without trade or riches: than the 
truth of which, nothing is more clear nor certain. 
As then the facility of borrowing money upon 
reafonable intereft, is effential to the trade and 
commerce of a country ; fo it follows, that the 
more certain and fatisfactory the fecurity is, upon 
which the money borrowed is placed out, the 
more conducive is it to the lending and borrowing : 
and by how much more ufeful and fubfervient to 
thefe ends the land is rendered, by fo much will 
its value and price be raifed; and there needs no 
argument to prove, that by the value and price of 
Jand, the national funds mutt rife and fall; and 
their fluctuation is the true and juft barometer of 
the credit and profperity of the nation. It neceffa- 
rily follows, that whatever raifes the value and 
price of land, muft alfo increafe the price of ftock, 
and confequently tend to promote the credit and 
profperity of the kingdom, Upon the fame Ee : 

CIPS 
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ciple will ic appear, that in proportion to the dif- 
ficulties of raifing money, muft the circulation of 
property be checked; and the free circulation of 
property is evidently effential to the flourifhing 
{tate of a commercial country. A title to land be- 
comes more complicated,. abftrufe, and difficult, 
in proportion to the number, variety, and intri- 
cacy of deeds, through which it is deduced. If 
that notoriety, which was required by the ancient” 
law, had attended every transfer of landed proper- 
ty, much intricacy and uncertainty in titles would 
have been avoided: but we muft argue, as well 
as judge from facts. The free power of aliena- 
tion, the flourifhing ftate of trade, the increafe of 
wealth in circulation, the accumulation of ftatutes, 
judgments, and decrees refpecting the rights and 
titles of land-owners, the ignorance of many, who 
undertake to practife as conveyancers, the refine- 
ment of fome, and the diffufe prolixity of almoft 
all practitioners, muft ever tend to increafe the 
intricacy and uncertainty of the land-owner’s title 
to his eftates. Now upon the admiffion of the 
principle, that the circulation of property mutt 
ever be in proportion to the extent of trade, we 
muft infer, that as the trade.of this country never 
was fo extenfive, as in the prefent hour, and confe- 
_ quently luxury and refinement (from which it will 
be difficult to abftraét extravagance and diffipation) 
never were fo prevalent in this country, as at pre- 
fent, fo therefore never were there fo many occa- 
fions and calls for money by the diftreffed, or for 
fecurities by the affluent. What then follows? At 
no period was it fo neceffary and expedient, for the - 
good of commerce and profperity of the nation, 
that the loan of money upon land fhould meet with 
few obftructions and difficulties. 
Jf thefe incidental reafons did not fubfift, = 

| there 
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_ there are demonftrative arguments in favour of my 
opinion; for it is uncontrovertable, that all future 
purchafers and mortgagees muft effentially find 
their titles, if not more difficult, at leaft more 
prolix, and confequently open to more perplexity, 
doubt and defect, than the perfons, under or 
through whom they claim: for to whatever be- 
fore exifted, they fuperadd the chances of a new 
negotiation being affected by fome omiffion, flaw, 
ineficacy or fraud. How neceffary then it is, 
that a counterpoife fhould be thrown into the 
fcale againft an evil fo pernicious in its effects! 
And what can anfwer that purpofe fo effectually, as 
fecuring notoriety and perpetuity to the titles of 
every defcription of land, fo that purchafers and 
incumbrancers may read their own titles upon the 
face of the records ? 

I fhall affuredly meet credit when I fay, or ra- 
ther repeat, that every reafon for eftablifhing an 
univerfal inrolment acquires accumulated ftrength 
by procefs of time; and it is now a full century, 
fince Sir Matthew Hale wrote a treatife, /hewing 
bow ufeful, fafe, reafonable, and beneficial the inrol- 
ing and regiftering of all conveyances of lands may 
be to the inbabstants of this kingdom ; in which he 
fets out with enumerating the mifchiefs pro- 
pounded to be remedied, which are: “ rft. The 
“< great deceit committed by perfons of fecret judg 
‘© ments, mortgages, conveyances and fettlements, 
‘© whereby purchafers are oftentimes deceived and 
* creditors defeated: and this the more confider- 
« able in England, becaufe indeed the great inland 
* trade we have, is the trade of buying and fell- 
“ing of Jands; and the great fecurity, that is 
“ ordinarily given to creditors and lenders of mo- 
*© ney, is by fecurity of land. 2. The multitude 
“ of chargeable and difficult fuits in law occa- 

« fioned 


[27] 
® fioned by preconveyances, which probably would | 
“© be avoided and leffened, if all men’s eftates lay 
«© open to the view of others.”’ 

It muft be remarked, that Sir Matthew Hale 
wrote this treatife many years before any of the 
regiftries were eftablifhed in any of the three 
ridings of the county of York or in the county 
of Middlefex; that he talks indifcriminately of 
inrolment and regiftry, which are in faét very ma- 
'terially different ; that he had not felt the expe- 
rience of either: nor had he the happinefs to fee 
‘the trade of his country flourifh in any degree, 
comparative with its prefent ftate. 


Parliamentary Redrefs of Grievances. 


It is no lefs true than wonderful, that when an 
abufe or mifchief.is felt, the party aggrieved, hav- 
ing no legal nor equitable remedy, or perhaps 
being unwilling to hazard the expence of an action 
or fuit, uncertain and doubtful in its iffue, applies 
to fome perfon in parliament for redrefs of the 
grievance. ‘The matter originated in a particular 
cafe, and a bill is brought in to obviate or pre- 
vent the mifchief ; the origin, progrefs, and effect 
of which, were never fubmitted to the confideration 
of thofe, who were competent to fee and correct 
and prevent the mifchief: but parliament, gene- 
rally inclined to check evil and promote good, 
gives credit to thofe, who undertake to bring in the 
bill, which tends to thefe general ends, not only 
for their laudable intentions, but alfo for their 
having fully confidered and devifed the proper and 
effectual means of attaining the ends propofed by 
the bill, Thus when, in the year 1692 (@), an a& 
pafied to prevent frauds by clandeftine mortgages, 


(a) 4 & 5 William and Mary, ¢. 16, . 
iC 
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it was a thing, to which no oppofition could be 
given: and it is well known, how few members of 
either houfe are, or I prefume then were, com- 
petent to judge of the fubject; and the few pro- 
feffional members in the houfe might not take 
any active part in the bill, unlefs profeffionally or 
officially engaged in the paffing of it. 

Let us confider firft the preamble of this a&: 
«<< Whereas great frauds and deceits are too often 
“ practifed by neceffitous and evil-difpofed perfons, 
“in borrowing of money, and giving judgments, 
‘* ftatutes, and recognizances privately, for fecur- 
“ing the repayment of the faid money; and the 
“ fame perfons do afterwards borrow money upon 
‘© fecurity of their lands of other perfons, and do 
“* not acquaint the latter lender thereof with the — 
“ fame, whereby fuch late lender is very often in 
“«* danger to lofe his whole money, or forced to pay 
“ off the debts fecured by the faid judgments, 
‘* ftatutes, and recognizances, before they can 
“ have any benefit of the faid mortgages: And 
«* whereas divers perfons do many times mort 
«« gage their lands more than once, without giving 
« notice of their firft mortgage, whereby lenders 
** of money upon fecond or after-martgages do 
* often lofe their money, and are put to great 
‘* charges in fuits and otherwife,” &c. 

The firft queftion I afk upon this, is, What is 
meant by giving judgments, fiatutes, and recogni- 
zances privately? No judgment acknowledged for 
debt hath effect, or is in fact a judgment, till en- 
tered up in public court, and thereby made public 
and notorious to all mankind. Statutes are either 
merchant or of the ftaple (a): a flatute merchant is 
a bond of record, acknowledged before the clerk of 
the ftatutes merchant and the lord-mayor of the 


(a) Terms de Ley 548. 
7 city. 
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city of London, or two merchants affigned for that 
purpofe, and before the mayors of other cities 
and towns, or the bailiffs of any boroughs, and 
fealed with the feal of the debtor and the king, 
upon condition, that if the obligor pays not the 
debt at the day, execution may be awarded againft 
his body, lands, and goods, and the obligee fhall 
hold the lands to, him and his heirs till the debt be 
levied. (a) Statutes fiaple are concerning mer- 
chants and merchandizes of the ftaple, and of the 
fame nature with ffatutes merchant: they are for 
debt acknowledged before the mayor of the ftaple, 
at our chief cities, &c, in the prefence of one or 
more of the conftables of the ftaple, by virtue of 
which, the creditor may forthwith have execution 
of the body, lands, and goods of the debtor on 
nonpayment. A recognizance is alfo a bond or 
obligation of record acknowledged to the king; 
and when for debt, is ufually taken and acknow- 
ledged before a judge or a magiftrate. Every one 


of thefe fecurities for money is effentially of public . 


notoriety, and therefore cannot by poffibiliry de 
given privately. | 
It certainly muft appear ftrange, that there 
fhould exift a neceffity of difclofing to a lender of 
money, what is a record of the court, and is open 
to the infpection and knowledge of all the world. 
For what other reafon can ftatutes or judgments be 
entered of record in the court, unlefs for the pre- 
vention of fecrecy and privacy? It is alfo fingular, 
that when this preamble mentions prior mortgages 
and other incumbrances, which may well exift withe 
out the knowledge of any man, and remain for 
any length of time concealed and fuppreffed in im- 
pregnable fecrecy, it feems to have loft fight of 
the very poffibility of their being kept fecret or 
private. 
(a) 4 Inftit. 238. 
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Upon confidering attentively the purport and 
tendency of this preamble, will not every man 
conclude, that the act will enfure fome preven- 
tive againft the fraud, by rendering the privacy and 
fecrecy of fuch clandeftine tranfa¢tions impoffible, 
or provide fome effectual remedy to the lender, in 
cafe his fecurity be rendered null and void or in- 
effectual by fome fuch prior incumbrance? I do 
not find, in the Journals, upon whofe motion the 
bill was brought in: I fee, however, that Mr. Ser- 
jeant Trenchard was one of the committee, to 
whom it was referred, and that Mr. Waller re-~ 
ported feveral amendments made in the bill by the 
committee : however, fuch as it then paffed, fuch 
is the act at prefent, of which we are now to judge. 
¥t enacts, that any debtor upon judgment, fta- 
tute or recognizance, taking up money upon 
mortgage, without having given notice of this 
debt upon the judgment, ftatute or recognizance 
to the mortgagee, fhall lofe his equity of redemp- 
tion, and the mortgagee may from the execution 
of his mortgage deed (where no notice of this 
public .debt upon record hath been given in 
writing), hold and enjoy the mortgaged lands 
for the eftate and term granted by the- mortgage 
deed againft the mortgagor, and all claiming 
under him, as fully to all intents and purpofes 
whatfoever, as if the fame had been purchafed 
abfolutely, and without any power or liberty of 
redemption. And any perfon mortgaging the 
fame land more than once, without giving notice 
of the firft or prior mortgage, is in like man- 
ner deprived of all relief or equity of redemp- | 
tion againft the fecond or other mortgagee; and 
fuch fecond or after mortgagee fhall hold in 
like: manner again{ft the mortgagor, and all claim- 
ing under him. 
‘ It is alfo enacted, that “ if it fo happen that 
an ‘* there 
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_ © there be more than one mortgage at the fame 


“¢ time made by any perfon or perfons to any per- 
“< fon or perfons of the fame lands and tenements, 
_ © the feveral late or under mortgagees, his, her or 
“<< their heirs, executors, adminiftrators or affigns, 
‘© thall have power to redeem any former mortgage 
“ or mortgages, upon payment of the principal 
“ Gebt, intereft, and cofts of fuit’ to the prior 
“ mortgagee or mortgagees, his, her or their 
“< heirs, executors, adminiftrators or affigns, any 
*€ thing herein contained to the contrary in anywife 
“ notwithftanding.” — 

As it is with a view to procure the repeal of this 
act, that I cake it under my prefent confideration, 
the freedom with which I muft neceffarily argue 
upon it, will not, I truft, difpleafe nor offend. The 
remedy provided by this act for the evils fet forth 
in the recital, is either frivolous and ineffectual, or 
it is unreafonable and unjuft; for either the prior 
incumbrance or debt, whether it be of record or by 
mortgage, is fo large, as if paid off will leave lit- 
tle or no refidue to the fecondary mortgagee; or fo 
fmall, as if difcharged the fecondary mortgagee 
will retain a full and ample fecurity for the money 
he has advanced. In the firft cafe, to what end 
fhall a mortgagor be hindered from redeeming 
lands which, if fold, would not pay half the mo- 
ney advanced upon them? For redemption in this 
cafe would be purchafing lands at double price, 
and a folly, of which a man fo diftreffed or iniqui- 
‘ tous,~as to borrow money upon an infufficient fe- 
‘curity, would never be fufpected; and then the re- 
medy is frivolous and ineffectual. In the other 
cafe, I fuppofe a man having confeffed and entered 
up a judgment for £. 1000, afterwards mortgages 
-his lands (which are worth twenty times the fum 
borrowed) for £.2000: I will attribute the omiffion 
to give the mortgagee notice of the judgment to 
his own ignorance, oblivion, inattention, or total 

7 6. reliance 
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reliance upon his law agent; or to the inexperience; 
inadvertency, or omiffion of his law agent. There 
could be no intention of defrauding in the mort- 
gapor; nor is there a poffibility of the lender’s 
lofing his money. And will any man find it rea- 
fonable or equitable, that fuch a mortgagor fhould, 
in any poffible cafe, be bound to pay more than 
the principal and intereft of the money borrowed ? 
Whereas by this act he would be not only compelled 
to pay the principal and intereft, which he had bor- 
rowed, but alfo lofe the fee-fimple of his eftate 
worth twenty times the fum borrowed, which in 
fact he had only pledged as a fecurity for the re- 
payment of the loan. - | 

. Let a perfon fo liable to this ftatute apply for re- 
lief, and who will not fay that it would be -unjuft 
to refufe it to him? If the execution of a law be 
unreafonable and unjuft, what obligation is there 
not upon the legiflature to repeal it ? 

The act was undoubtedly meant to prevent 
fraud ; whereas it is fcarcely poffible to open a door, 
through which more fraudulent impofition and re- 
-medilefs iniquity can be let in, under the fanétion of 
parliamentary authority. I will not ftate hypothe- 
tical poffibilities, but real facts, which have re- 
peatedly come within my own knowledge; and 
from them will I argue. 

A gentleman of fortune, from play or other fol- 
ly, wants a temporary fum of money; he applies 
to one of that humane accommodating fociety, 
who are ever fanguine to relieve the diftreffes of 
inconfiderate youth. He grants an annuity, upon 
his own life, for fix years purchafe, and executes a 


bond and warrant of attorney, to confefs a judg-. 


ment upon the debt; and according to the terms 
of the advertifement, which brought him hither, in 
the {pace of an hour he is accommodated with the 
money. He pays, departs; and from fhame or 
vexation, complies ftriétly with another part of the 

i advertifement, 


& 
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ndvertifement, which promifes the moft inviolable 

fecrecy. The year comes round, and he finds the 
fecond half yearly payment (for the firft had been 
retained in advance) widely difproportionate from. 
the ufual rate of intereft; and he accordingly ap- 
plies to his regular law agent, to raife for him by 
mortgage as much money, as he wants ta pay off 
this, and perhaps fome other private debts. It 
_rarely happens, that money advanced by advertife- 
ment in this manner is claimed by the real owner. 

The link of advertifers, runners and lenders; is fel- 
.. dom known. It fo happens, that the lender of the 
fecond fum upon mortgage, is not ignorant of the 
annuity and judgment, though his knowledge. of 
it cannot be legally proved againft him; and he cer- 
tainly will not fearch the regifter to find out an ine. 
cumbrance, the legal ignorance of which, he has 
In contemplation to turn fo much to his own ad- 
vantage. The borrower intends immediately to 
redeem his annuity at any price; and, afhamed of 
the tranfaction, continues to fupprefs the knows 
ledge of it from his regular law agent. He exe- 
cutes the mortgage-deed, receives the money, and 
on the next day undertakes the application of it 
himfelf. The agent of the mortgagor, relying ei- 
ther upon the general conduct and management, or 
the fpecial affurance of his client, that no judgment 
had been entered up by him, never thinks of ad- 
vifing him to give notice, of what. he prefumes 
does not exift. In faét, the greater part of the 
profeffion think it the bufinefs of the lender’s 
agent, and not of the borrower’s, to fearch the re- 
gifter for judgments. The annuity is redeemed, | 
but no fatisfaction is entered-‘upon the judgment ; 
the mortgagor, fome time afterwards, ‘refolves up- 
on matrimony, and means to clear his eftate before 
he fettles it; he accordingly gives notice to his 
mortgagee to receive his we How epuine: 
ut 
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but at the fame time how remedilefs is the de- 
mand of the mortgagee to hold the eftate, which 
is of confiderable value, as abfolutely, as if he had 
purchafed it; and why ? Becaufe no notice had been 
given in writing of the judgment, that had been 
entered up for the firft private debt, and which, alas! 
furvived the mortgage only by one day. Itis, I 
believe, a true fact, that at this hour there are 
mortgages in this nation to the amount of fome 
millions of money, in which above one half of the 
mortgagors may, under this ftatute, be debarred 
from redemption ; and if it were enforced, I know 
no remedy to fuch crying injuftice againft the ex- 
prefs letter of a ftatute in force. The ignorance of 
the unfair, and the integrity of the honeft lenders of 
money, have hitherto prevented frauds and iniqui- 
ties from being practifed under this ftatute without 
end, as they would be without remedy. 

When the act gives power to a fecondary mort- 
gagee to redeem any former mortgage, upon paying 
principal, intereft and cofts, the fame difficulty 
arifes upon the amplitude of the fecurity, which I 
mentioned before. And if the prior mortgage be 
really clandeftine and unknown, there can be no re- 
demption of it by a fecondary mortgagee, as is evi- 
dent. And it is, as the law is now fettled, in the 
power of an iniquitous mortgagor to defeat all 
mefne incumbrances, by creating an ulterior charge, 
and permitting fuch laft mortgagee to buy in the 
firft incumbrance, (which hitherto we fuppofe him 
to have kept fecret) and by thofe means to acquire 
a priority for any fum of money over thofe fecon- 
dary mortgagees, to whom the act gave a right to 
redeem the firft mortgage. Is not this evidently 
to leave the juggle and power of: defrauding in the | 
hands of the mortgagor? For if there be feveral 
mortgagees, the laft mortgagee having lent his mo- 
ney upon a valuable confideration, and without no- 
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tice, may by purchafing in the firft incumbrance, © 
which carries with it the legal eftate, protect him- 
felf againft any mortgagee fubfequent to the firft 
and prior to the laft (4): and it hath been holden, — 
that a perfon is not bound to take notice of an in- 
cumbrance, becaufe it is of record (4). It is felf- 
evident, that the only effectual method of prevent- 
ing fraud by clandeftine mortgages, incumbrances, 
&c. is to take away the poffible exiftence of any 
clandeftine mortgage or incumbrance. And furely 
it can be no hardfhip, if a purchafer or mortgagee 
be bound to look to his own fecurity, if nothing, 
which is not obvioufly open to infpection, can af- 
fect his purchafe or mortgage: nor can there be 
any difficulty in fuch requifition, fince in the plan 
propofed, no land in any county will by poffibi- 
lity, be liable to any charge or incumbrance, which 
may not be feen in the books regularly kept in each 
county, for a very trivial fee; and of which a fhort 
entry may not be alfo feen in the metropolis, as the 
grand mart of money negociations of every {pecies. 


: Of Notice. 


In confequence of many fuits inftituted by pur- 
chafers and mortgagees, who after they had laid 
out their money, were difturbed in their poffeffions, 
or had their titles litigated on account of fome 
prior claims, many decifions have been made, which 
have eftablifhed a very nice and curious do¢trine 
concerning notice, which may be either exprefs and 
actual, or implied and: prefumptive. And thefe de-. 
cifions bear very hard, in fome cafes, upon incum- 
brancers, whofe primary object fhould ever be fim- 


(a) Chan. Ca. 21. Boovey and Shipwick; Churchill and 
Grove, Ch. Ca. 35. 1 Vern. 187, 188. 2 Vez. 573. Strange 
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(4) Grefwold and’ Marfham, 2 Chan. Ca, 179, 
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licity in their title, and facility in maintaining it. 
Vow all this doctrine will be wholly ufelefs, if every 
deed and will affecting the land of a vendor or 
mortgagor, fhall appear upon the face of the in- 
rolment, to which the purchafer and mortgagee 
may have accefs: it will be then impoffible, that 
there fhould be any occafion for notice; for every 
one will be prefumed cognizant of whatever can 
by poffibility affect his purchafe or fecurity, pro- 
vided it be within the reach of his own knowledge. — 
But as the law is now fuppofed to be, and is laid 
down as fettled by the modern writers, an incum- 
brance being of record, a purchafer is not bound 
to take notice of it, at his peril : it muft be proved 
that he had exprefs notice, in order for him to ob- 
tain relief, which the record is not (a). 

Whatever may be the law at prefent of a re- 
cord’s not being fufficient notice of itfelf, it is no 
new nor unreafonable idea, that the inrolment of 
a deed fhould of itfelf be full and exprefs notice 
to all thofe, whom the effect of the deed may con- 
cern. ‘Thus by an act, which (4) was pafled for 
. regulating proceedings in the court of King’s Bench 
at Weftmintter, it was enacted, ** That no corpo- 
“* ration, lord or lords of manors, or other perfon 
“or perfons having grants by charter or other 
“< good conveyances, who have inrolled, and have 
“« had the fame allowed in and by the faid court, 
“ fhall hereafter be compelled to plead the fame 
“to any inquifition returned by any coroner :” 
And why? Becaufe the notoriety of inrolment 
may be known to all, and ought to be noticed by 
thofe, whom it concerns. The act impofes a pe- 
nalty of s/. upon any clerk of the crown, who 
fhall iffue any procefs againft a party, who has in- 


(2) Grefwold and Martham, 2 Chancery Cafes, 170, 
— (4) 4.& 5 Will. and Mary, c. 22. | 
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rolled his title, and exempts him from it if it be 
not inrolled, for the reafon given in the aét, as fol- 
lows: ‘ And whereas divers perfons having grants 
“* of felons goods and deodands, and inrolled and 
“* pleaded as aforefaid, do many times alien and 
‘* convey their intereft therein to other perfon or 
“ perfons, or by their laft wills do devife the fame, 
** or by their deaths, fuch eftates do defcend to 
“* their heirs, whereby the clerk of the crown of 
*© the faid court is rendered incapable to difcern 
** where fuch intereft lies, until the perfon or per- 
** fons, to whom fuch eftates are conveyed, devifed 
“ or defcended, fhall come into the faid court, 
“* and make entry of fuch their claim as afore- 
** faid.” The entry of which claim is rightly 
looked upon as complete notice to thofe, whom it 
concerns. 7 

In further fupport of my opinion, that the en- 
tering up or recording incumbrances, (fuch as 
judgments for inftance) ought to be looked upon 
as opening a repofitory of intelligence, to which 
every perfon concerned might, and therefore ought, 
at his own peril to refort, we muft reflect, that 
parliament paffed an act (a) for the better difcov 
of judgments, &c. in the different courts of record, 
twice from year to year by way of experiment, 
which they afterwards (4) made perpetual. Now 
if a purchafer, to be affected by a judgment, muft 
have exprefs notice of it, and the record be not 
fuch exprefs notice, what fenfe or meaning can be 
given to the preamble of this at? ‘“ Whereas 
** great mifchiefs and damages happen and come, 
** as well to perfons in their lifetimes, but more 
* often ta their heirs, executors and adminiftra- 


(a) 4&5 Will. and Mary, c.20; and 4 & 7 Will. and 
Mary, c. 14. 
(2) 7 & 8 Will. 3. ¢. 36. 
|  Dq “ tors, 
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© tors, and alfo to purchafers and mortgagees, by 
‘© judgments entered upon record in their Maje- 
€* fties courts at Weftminfter, againft the perfons 
** defendants, by reafon of the difficulty there is in 
“* finding out fuch judgments.” Now there can 
be no difficulty in finding out that, of which you 
have exprefs notice; for giving notice is nothing 
more nor lefs, than informing a perfon, in what 
court, at what time, for what fum, and in whofe 
name the judgment is entered up. And therefore 
becaufe, parliament judged very obvioufly and 
wifely, that if the entrres were regularly and openly 
kept of thefe incumbrances, it would be (as it 
ought to be) the fault of a purchafer, if he did not 
Jook into the dogget himfelf: and therefore I con- 
ceive, notwith{tanding any determination before or 
fince this aét, that a purchafer is not affected by a 
judgment recorded, without exprefs notice thereof ; 
yet that by this act, the doggeting of the judgment 
is fufficient notice thereof to a purchafer. At leaft 
I cannot otherwife underftand the following claufe : 
s* And be it further enacted, by the authority afore- 
s* faid, that no judgment not doggeted and en- 
** tered in the books as aforefaid, fhall affect any 
“* lands pr tenements as to purchafers or mortga- 
** gees, or have any preference againft heirs, exe- 
s¢ eutors or adminiftrators, in their adminiftration 
“¢ of their anceftors, teftators or inteftates eftates.” 
Does not the regular doggeting of judgments 
(the want of which renders them ineffectual againft 
purchafers and mortgagees) fuppofe that they are 
~ go be fearched for; and if they are not (when 
regularly dogegeted) notice to purchafers and 
.jortgagees, why are they to be fearched for, and 

how can they affect them ? 
According to the-fenfe and fpirit, in which I 
underftand both the language of thefe ftatutes and 
of our books, it is no {mall fatisfaction to find my 
: opinion 
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opinion exprefsly. warranted by the authority of: 
Lord Hardwicke, in the cafe of Hine and Dodd, 
which was determined on the r3th March 1741 (a), 
in which a judgment creditor, whofe judgment was 
regiftered in Middlefex on 12th June 1735, brought 
a bill to be let in upon an eftate preferably to a 
mortgagee, whofe mortgage had been regiftered 
on the fecond of the faid month of June, upon a 
fuggeftion, that the mortgagee had notice of the 
judgment, before the mortgage was executed, al- 
though it was regiftered ten days before the regi- 
{try of the judgment. Much of this cafe turned 
upon the nature of the notice given to the mort-. 
gagee of the prior judgment, which is irrelevant to 
the fubject under our prefent confideration ; but 
as to what immediately relates to it, nothing in 
my opinion can be more ptremptorily decifive, 
than the words of Lord Hardwicke, viz. ‘* The 
‘© regifter act, the 7th of Ann. c. 20. és motice to the 
“* parties, and a notice to every body: and the rea- 
“ fon of this ftatute was to prevent parole proofs 
“€ of notice, or not notice.” And he 1s further re- 
ported to have faid in this caufe, that 1f it were not 
fo, this ftatute would be mere wafte paper. This 
very clear and confiftent doétrine of Lord Hard- 
wicke feems not to have been attended to by any 
modern writer upon this fubje&t; for they all un- 
exceptionably take up the dottrine delivered fome 
years before that time by Sir Jofeph Jekyl, at the 
Rolls, on the 16th of February 1737, 1n the cafe 
of Wrightfon and al. v. Hudfon and al. (6); in 
which “ it was refolved, that thefe ftatutes avoid 
“ only prior charges, not regiftered, but did not 
“© sive fubfequent conveyances any further force 
© againft prior ones regiftered, than they had be- 


(a) 2 Atk. 275. 
(4) 2 Eq. Ca. Abr. 609, 
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€ fore: that to have affected Mr. Wrightfon, Hud- 
*© fon ought to have given him notice, when he — 
“ advanced his money; and though Wrightfon 
** might have fearched the regifter, yet he was not 
“ bound to do it.’ J] need make no comment 
upon thefe two decifions: I will only repeat, that 
in the year 1737, Sir Jofeph Jekyl faid, that a man 
was not bound to fearch the regifter ; and that Lord 
Hardwicke faid, in 1741, that Abe regiffer was @ 
notice to the parties, and a notice to every body. 
What more contradictory than thefe two pofitions ? 
For that which a man is not bound to look to, 
cannot be notice; and that which is natice, a man 
is bound to look to, as is felf-evident, 

In this, as in fome other inftances, where I have 
taken the liberty to exprefs my own perfonal opi- 
nion upon points of law and equity, I have done 
it with a view, that the legiflature may be induced 
by one efficient aét to reduce the ftatutes, which 
relate to the fame fubjeét, ta confiftency both of 
{pirit and letter, and the future decifions of tha 
courts of law and equity to plain rules and fixed 
principles. 

I do not unexceptionally accede to the old ob- 
fervation, that Englifamen feldom make any good 
Jaws, till fome common calamity caufes them: but 
J flatter myfelf, that in this inftance they will be 
fenfible of the prefent inconveniences; and, ‘fore- 
feeing much future good, will anticipate the re- 
medy to the further evil confequences of the dif- 
eafe, and thus contradict, what Dr. Swift obferved, 
shat Englifomen can feel but. not fee. And I think 
it no impertinent queftion to propofe ; Who does not 
fee, that the obvious purpofe of recording a deed 
. that thofe, whom it concerns may take notice 
of it? 

But it muft be remembered, that the regiftering . 

of a deed is not recording it, as the.zarolment of 
- a a deed 
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a deed is; nor is a deed abfolutely null for wane 
of being regiftered: whereas, according to the 
-fyftem, which I have undertaken to fuggeft and re- 
commend, ne deed nor will affecting land will be 
valid, unlefs it fhall be inrolled within a limited 
time; and upon this ground, the argument for a 
deed inralled being notice to all mankind, will ac~ 
quire infinitely more ftrength, and will fall di- 
rectly under the reafon and doétrine of Lord 
Hardwicke, in Hine and Dodd. The principle 
of this doctrine appears clearly to be, that the re- 
giftering acts are meant to operate upon all fub- 
fequent incumbrancers, who fhall not have received 
actual notice of a prior incumbrance, by affording 
them the means of acquiring that knowledge, 
which will be equivalent to actual notice. So 
‘Lord Hardwicke (a) decreed, that “ if a deed 
* refpecting lands in any of the regiftering coun- 
“‘ ties be not regiftered, and afterwards the fame 
‘lands are fold or mortgaged by a deed properly 
‘¢ repiftered, if the perfon claiming under the fe- 
<< cond deed has notice of the firft deed, the perfon 
‘© claiming under the firft deed, though it be not. 
 regiftered,, fhall be preferred to him.” Sucha 
decifion could not have been made, if the re- 
giftery were neceffary to the validity of the deed, 
as is felf evident (4). And a fubfequent mort- 
gagee having notice of a prior mortgage not re- 
giftered, will not gain a priority by regiftering, 
€ becaufe fuch conduéct is confidered in equity as 
€* fraudulent, and the party hath that notice, which 
§ the act of parliament intended he fhould have.” 
What more clear, than that the a¢t intended that 
the regiftering of a deed fhould operate as notice, 


(a) Le Neve v. Le Neve, 1 Vez. 64. : 


on 


(5) Cowper’s Rep. 712 and Powell upon the Law of Mort- 
gage , 287. | ; 
2. which - 


[ 42 J 
which would be abfurd in the extreme, if a man 
fearched the regiftery at his own peril: for it is evi- 
dently more advantageous to a purchafer or mort- 
‘gagee to complete his purchafe or mortgage with- 
ext notice, than with notice of a prior incum- 
brance. 

In my prefent purfuit, it is not only my duty to 
ftate, what the law of zotice now is, but more efpe- 
cially what under the propofed act of parliament 
it ought to be. And I am happy in being able 
to confirm the doétrine of Lord Hardwicke, in 
Hine and Dodd, by the more minute and exprefs 
opinion of the famed D’Agueffeau, chancellor of 
France.(2) By laws of that kingdom, as ancient 
as the fixteeath century, particularly an ordonnance 
of Henry the Second, of the year 1553, it was or- 
dered that all wills and deeds, containing fubfti- 
tutions of eftates, fhould be regiftered within a 
particular period of time. If they were not re- 
egiftered within that time, the courts feem to have 
doubted whether they were binding even on the 
parties, in whofe favour the fubftirutions were 
made; but it was always fettled, that the fubftitu- 
tions were of no force againft creditors or purcha- 
fers. Several points of the laws refpecting fubfti- 
tutions being unfettled, and the laws refpecting 
them being different in different parts of the king- 
dom, they were all reduced into one law by the ce- 
lebrated ordonnance of Auguft 1747. That or- 
donnance was framed by the chancellor D’Aguef- 
feau, after taking the fentiments of every parlia- 
ment in the kingdom upon forty-five different 
queftions propofed to them upon the fubject. The 
.thirty-ninth queftion is, ‘S Whether a creditor or 
“‘ purchafer, having notice of the fubftitution be- 
“fore his contraét or purchafe, is to be admitted 


(a) Harg. and Butler’s Co, Lit. 294. 
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“ to plead the want of regiftration?”’ All the per- 
liaments, except the parliament of Flanders, agreed 
that he was; that to admit the contrary doétrine 
would make it always open to argument, whether 
he had or had not notice of the fubftitution; and 
this would lead to endlefs uncertainty, confufion, 
and perjury ; and that it was much better, that the 
right of the fubject fhould- depend upon certain 
and fixed principles of law, than upon rules and 
conftructions of equity, which muft be arbitrary, 
and confequently uncertain. The ordonnance of 
Auguft 1747 was framed accordingly. Thofe, 
who have commented upon that ordonnance, lay 
it down as a fixed and undeniable principle, that 
nothing, not even the moft actual and direct no- 
tice, countervails the want of regiftration ; fo that 
if a perfon is a witnefs, or even a party to the 
deed of fubftitution, . {till if it is not regiftered he 
may fafely purchafe the property fubftituted, or 
end money upon a mortgage of it. See queftions 
concernant les Subftitutions, Thouloufe 1770, and 
Commenftaire de l’Ordonnance de Louis XV. Sur 
Jes Subftitutions, par Mr. Furgole, a Paris, 1767. 


Practical Applications. 


Let us now, abftractedly from any prejudice of 
education, habit or profeflion, argue upon this 
matter in the dictates of plain common fenfe. A 
man wifhes to purchafe or place out a fum of 
money upon mortgage, or to buy a rent-charge 
or annuity, iffuing out of land. AQ title is pro- 
pofed to him; he fubmits it to his law agent, who 
probably carries it to a conveyancing council; he 
Phe and approves of the title, as fubmntted to 

im in the abftra@; but dire¢ts the follicitor, who 
brought him the abftraét, to examine if the grant 
or fine or recovery, or aét of parliament, upon which 

F the 
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the title may hinge, be faithfully abftraéted from 
the record. This is the duty of a conveyancer ; 
for he can only judge of what he fees, and direct 
what may be effe&ted. The client with the appro- 
bation of council confides in the fecurity, and pre- 
fumes himfelf out of the reach of any impofition 
in the tranfaction, and will naturally conclude, not 
only, that every ftep has been taken, that can fe- 
cure the title, but that no means nor power are 
left with the. vendor or mortgagor or grantor of the 
annuity or rent-charge of overreaching or de- 
ceiving him in the title. And will he not more- 
over naturally conclude, if there be any repofitory 
of information to refort to concerning a man’s 
title to land, that if it be not a fource of fatisfactory 
and conclufive intelligence, it muft lead to deceie 

and error, by infuring doubt and uncertainty ? 
What then is the fact? A vendor or mortgagor 
‘may notwith{tanding all, that has appeared to coun- 
fel upon the face of the abftract, and all the in- 
telligence and information, which the moft dili- 
gent and attentive follicitor can by poffibility ac- 
quire, have previoufly fold, mortgaged, charged, 
or fettled the whole or any parts of the land in 
queftion, without an obligatian of rendering no- 
torious any one act, by which he may have made 
fuch fale, mortgage, charge or fettlement. Whence 
then arifes the neceffity, or even expediency, of 
making public and notorious fome acts, -which 
affect the title of lands, whilft the owner is em- 
powered to fupprefs many others, by which he can 
equally affect them? He cannot cut off the ex- 
pectant rights of a child or a remainder-man in 
an entailed eftate, but by matter of notoriety and 
record: and is there not as much or more reafon, 
why that act fhould be public and notorious, by 
which a tenant in fee-fimple counteracts and de- 
feats the known, fettled and certain courfe of the 
law, 
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law, which would have caft the inheritance upon 
the heir at law, if he had not counteracted and de- 
feated its effects; and this he has it in his power 
to do by a private deed in his lifetime, or by will 
after his deceafe ; neither of which needs to be ren= 
dered public or notorious. He may by a private. 
deed charge all his lands with a debt; but by con- 
feffing a judgment, which equally charges them, it 
muft be by matter of record and notoriety. 

I may be blamed and cenfured by fome, for 
divulging the arcana of the profeffion, and uttering 
truths, which may be thought to difturb the peace 
and quiet of many, whofe money is now placed 
out upon landed fecurities; but I can neither in- 
vent nor conceive a ftronger reafon, why the law 
fhould be altered, than becaufe the knowledge of 
it difturbs the peace and endangers the fecurity of 
individuals. It is then a truth no lefs certain than 
extraordinary, that in paffing many titles of land, 
it is abfolutely neceffary, that very great reliance 
and effential confidence fhould be placed in the 
perfonal honour and integrity of individuals, againft 
whofe deceit, fraud and impofition, fhould they 
not be honeft and honourable, there are abfolutely 
no means of providing. To prove this, I will 
{tate a cafe that has very lately happened, which 
as to many points applies ftrictly to my argument. 
I have met with feveral other cafes within my own 
knowledge, which turn upon the fame point. But 
fhould even the cafe I put, be merely fuppofitious, 
from the: probability of its frequently happening, 
At would equally enforce my arguments. 


The 
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The Cafes of Rickman againft Morgan (a), and 
Pearfon againft Morgan (6). 


Mr. James Butler of Suffex was entitled, un- - 
der his father’s marriage-fettlement, to an eftate 
charged with £. 8000 for one younger child 
of the marriage; which fettlement contained a 
provifo, that if the fathcr fhould give to any of 
his daughters or younger fons any money or lands, 
for or in advancement in marriage, or otherwife, . 
the value thereof fhould be deduéted from the 
portion, unlefs he fhould by writing declare to the 
contrary. The father gave the refidue of his 
perfonal eftate to his only younger child Mr. John 
Butler, and made other advancements to him dur- 
ing his life. The father being dead, Mr. James 
Butler fuffered a common recovery, by which he — 
obtained a fee-fimple in the lands. . In 1773, 
Mr. John Butler applied to Mr. Pearfon to lend 
him £. 3coo on the fecurity of the £. 8000 
portion, for which he affigned £. 5000, part 
of the faid £. 80co, as a fecurity. Mr. James 
Butler, who from the time of his fuffering the 
common recovery, held the fee-fimple of the eftate 
to his death, patd the intereft of the £. 8000. 
Mr. Pearfon, before he lent the money, applied 
by his follicitor, Mr. Hull, to Mr. James Butler, 
and defired to be informed by him, whether the 
£. 8000 was a fubfifting charge on the eftate; 
when Mr. James Butler declared that it was, and 
that he might fafely advance his money on the 
fecurity. Mr. James Burler had poffeffion of the 
fettlement, and knew of the advancements of the 
father to his brother ; but not fuppofing the por-- 


(a) Brown’s Reports,. Vol. I. p. 63. 
(4) De Cafes argued and determined in 28th of his prefent 
Majefty, p. 384. 
tion 
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tion affected by them nor by the gift of the refidue, 
did not reveal the fame to Mr. Pearfon’s, folli- 
citor. Upon the death of Mr. James Butler fome 
time after, his eftates defcended upon~his two 
daughters. The hufband of one of them (Mr. 
Bennet) in 1774 had alfo advanced £. 2978 
to Mr. John Butler, upon the fecurity of the 
£. 8000 portion, (fubject to the firft £. 3000 
advanced by Mr. Pearfon). Upon the 24th of 
laft June, Mr. Juftice Buller, fitting for Lord 
Chancellor, faid, “‘ he ftrongly inclined to think 
“ it a fatisfaction;” and the Lord Chancellor him- 
felf, on the 27th of laft November, decreed the 
gift of the refidue to be a fatisfaction for the por- 
tion fecured by the marriage-fetrlement. But as 
to the £. 3000 lent by Mr. Pearfon, the Court 
held, that Mr. James Butler’s declaration to the 
lender’s follicitor bound both him and his lands; 
and that fum was therefore directed to be raifed 
and paid to Mr. Pearfon. But no relief hath been 
given to Mr. Bennet for the money he advanced, 
If Mr. James Butler had remained tenant in 

tail of the eftates charged with £. 8000, and 
he had died infolvent as to his perfonality, I know 
not what redrefs Mr. Pearfon would have had; but 
he had acquired the fee-fimple, and it was bound ‘ 
in equity by his verbal undertaking. It is not 
poffible to adduce a ftronger inftance than this 
cafe, to prove the truth of what I have advanced 
concerning the neceffity there often is of making 
_ perfonal confidence the ground of opinion in the 
approbation of a landed fecurity for money. The 
words-of the Court, in delivering the decree in this 
caufe, are: © The enquiry was a very proper one 
“on the part of the plaintiff (viz. Pearfon) and- 


€¢ 


“‘ in his agent; and the enquiry was properly made 


of the party immediately interefted. James at 
< the 


ks 


completely repels the imputation of negligence — 


- 
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t the time of the enquiry, had the equitable inte- 
‘* reft in the eftate, and upon the application, af= 
“¢ fured the plaintiff, that he might fafely lend his 
“ money : the enquiry was the moft material the 
“< plaintiff could make.” It appears from the cafe, 
that Mr. Hull was alfo concerned for Mr. Ben- 
net, and it is to be prefumed, that having done 
(by the confeffion of the Court) whatever he could 
do, to acquire the knowledge and information which 
was requifite for his client to know about the 
charge and term, upon the fecurity of which Mr. 
Pearfon lent his money, he could retain no doubt 


about recommending it to his other client Mrz: 


Bennet, who lent £.2978 upon the fame fe- 
curity, the repayment of which has not as yet been 
decreed. The material point of law in this cafe, 
was the decifion, after feveral hearings, that the 
refidue of a perfonal eftate is to be taken as a 
fatisfaction for a portion. As this point had not 
before been decided, it could not be imputed to 
the negligence nor ignorance of the agent or his 
conveyancer, (who was very eminent in the pro- 
feffion, and is fince dead) that they did not objec 
againft the fecurity upon this ground. But as to 
. my argument, it would have been the fame, if all 
the advancements had been made by the father in 
his lifetime. Here was no attempt at fraud in 
either of the Mefirs. Butler ; but in this fuppofition, 
there were no fure means of coming at the know- 
ledge of the prior advancements. The law re- 
quired no fort of notoriety to attend the fact: 
both fons denied it; the conveyancer was not to 
fuppofe, what was not ftated to him; the agent 
could not acquire the information, to fubmit it to 
the conveyancer : and thus, without any blame 
imputable to the agent ; without any reflection up- 


on the conveyancer, Mr. Pearfon but for the - 


perfonal and accidental undertaking of Mr. James 
Q Butler, 
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Butler, would have been) and Mr. Bennet actually 
is expofed to the lofs of a large fum of money un- 
der all the fanétion, proteétion and fecurity, which 
the law, as it now ftands, affords him for his pro- 
perty. I go ftill farther; for, fuppofing a convey- 
ancer fhould ftate the ftrongeft doubts, whether the 
whole or part of the fortune had been advanced or 
raifed, yet are there-no poffible means of acquiring 
this knowledge for certain, againft the determina- 
tion of the two fons to fupprefs the facts. _ 

The ancient law and policy of our anceftors 
could not, confiftently with that notoriety, which, 
as I have fo often faid, they thought neceffary to 
attend every act of alienation or affection of Jand- 
ed property, admit into conveyances of land, all 
thofe modern refraining and enabling powers, the 
creation, execution and effects of which, have 
conftituted a very confiderable branch of equity. 
But of the doétrine of powers, it is not my pur- 
pofe to fay any more, than that from their very 
nature, the want of notoriety in the creation, as 
well as execution of them, muft ever leave to pur- 
chafers and mortgagees much perfonal confidence 
to rely upon for the fecurity of their titles. And 
fince a great part of family fettlements at prefent 
turns upon thefe very powers, under which the 
portions for the younger children of families are 
often provided and fecured, it becomes very ef- 
fential and important to the community, that thefe 
titles fhould be clear and certain; for when fuch 
portions are_raifed and paid to younger children, 
it rarely happens, that the owners of the lands, 
which are charged with them, are capable of pay- 
ing off the money, and ‘it is generally done by 
others, who advance it upon the fecurity or under 
the deed creating the powers. And if there can 
-poffibly exift a confederacy between father and fon, 


or the younger children themfelves and their truf- 
E trees, 
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_ tees, or even if impofition, treachery or deceit, 
may be fuppofed to exift in any one of them; 
by what means can the moft attentive attorney, 
the moft cautious conveyancer, and the moft 
wary lender,. prevent, counteract,. or hinder the 
fraud? We have feen the effeéts of involuntary 
error in the judgment of Mefirs. Butler. How 
‘neceflary then it is to eftablifh an unerring 
fource of notoriety and information, which every 
purchafer, lender or mortgagee may refort to 
with confidence and certainty? For it is evident, 
that where one part of a title muft be made public 
and notorious, and the other parr of it requires no 
fuch notoriety, there ever will exift more doubt 
and uncertainty about the fuppreffed part of the 
, title, than if none of it had been made public. - 
What has been faid, wilt I hope be conclufive, 
that no charge nor difcharge of land: ought to be 
effected, but by a deed or act of public notoriety. 


More circumftantial Proofs. 


The more we reflect upon this fubyect, the more 
circumftances ihall we find, that render the noto- 
riety [ have been fpeaking of, more neceffary at 
prefent, than at any paft period of time. The firft 
of thefe is the more general fubdivifion and equal 
partition of landed property: by which means, - 
titles are multiplied and become more complex by 
derivation, and therefore lefs certain, becaufe lefs 
notorious, for want of title deeds; which, when 
eftates are tranferred in parcels, or otherwife par- 
tially affected, cannot be delivered. over to each 
purchafer or incumbrancer, as if the whole eftate, 
to which the deeds are the muniments, had been . 
fold or affected together. And { know no rea- 
fon, which more emphatically proves the . expe- 
diency of my propofal, than the doétrine and = 

/ 3 : ent 


\ 


[sr ] 
fent law concerning the delivery, poffeffion and 
cultody, of ttle deeds. 


Of Title Deeds. 

The cafes, which have been determined, relative 
to the delivery, poffeffion and cuftody, of title 
deeds and notice to purchafers and incumbrancers, 
have very frequently arifen from matters in re- 
giftering counties. But whatever relates to the 
regiftering acts, fhall be referved for future confi- 
deration. . 

I do not find that the delivery, actual poffeffion 
or cuftody of the title deeds, is effential to the 
validity of a purchafe or mortgage ; for a man 
feifed in fee-fimple of ten thoufand acres of land 
may validly mortgage or fell it out in five hundred 
parcels, and yet it will be impoffible to deliver title 
deeds to each mortgagee and purchafer. And if 
the delivery of the title deeds were effential to the 
validity of a mortgage or purchafe, yet in many 
cafes, 1t would be - no avail, efpecially fince it 
has been the general practice to make two and . 
fometimes more original parts of one and the fame 
deed, (and without any thing appearing upon the 
face or back of fuch deeds, to fhew how many ' 
parts of them were executed). A man having 
collected for fixty years back duplicates of all his 
title deeds, might at different times make out fuch - 
a title, as would and muft, in the nature of bufi- 
nefs, be approved of by counfel, and fell and 
- mortgage the land to A. which he had previoufly 
fold or mortgaged to B. without a poffibility of 
the preconveyance being difcovered by the moft 
aliligent attorney, or fcrupulous and intelligent con- 
veyancer, 


Ea A foppyfed 
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A fuppofed Cafe. 


I will fuppofe two common recoveries fuffered, 
and two marriage fettlements made fucceffively of 
the manor of Dale; and thefe to run back into the 
Jaft century. The reverfion in fee, under the fe- 
cond fettlement, vefts in the heir at law of the fet- 
tler. He is in poffeffion of the land, and of two 
fets of thefe fettlements, which are the title deeds, 
and prove, to the fatisfaction of the conveyancer, 
the right and title of the reverfioner’s heir ‘at law. 
If thefe original fettlements are given up to a pur- 
chafer, and it is known from examination, or from 
official extraéts, that the recoveries have been well 
fuffered, the fettlements themfelves being the 
deeds to make the tenants to the precipe, (or what 
by nonprofeffional perfons are called the reco- 
very deeds) ; I fay that a conveyancer is funGus offi- 
sio, by approving of the title, and recommending 
the purchafe or mortgage: and even fhould he 
{tate in his opinion the poffibility of a preconvey- 
ance or fale or mortgage to another perfon, I 
know of no means whatever, by which fuch fug- 
geftion of doubt could be cleared away to his mo- 
mied client, nor of any remedy that his client 
would have againft the land or the prior pur- 
chafer or mortgagee. For I think, that it will be 
‘ readily allowed, that the perfonal affeverations, 
pledges and covenants of a perfon fo void of good 
faith as to attempt fuch a fraud, will afford but 
flight relief to this fecond purchafer or mortgagee. 
Such a cafe could not by poffibility happen, if 
every deed was null without inrolment, and the in- 
rolment was full notice to a. purchafer or mort- 


g§agee. ) . : *h. : 
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AA real Cafe anonymous. 


A perfon, in a large trading maritime town, 
had taken a long building leafe of an extenfive 
piece of ground: he mortgaged parts of it to two 
perfons fucceffively, and delivered copies of his 
title deeds to the mortgagees, alledging, that he 
_ could not deliver up the original title deeds, as 

they. affected other lands befides thofe, that were 
mortgaged, which he had in contemplation to af- 
fign and underlet in different parcels: at length, 
after he had twice mortgaged the fame parcels of 
ground, without giving any notice of the firft 
mortgages, he procures a third perfon to advance 
him a fum of money upon them, larger than either 
of the two firft mortgages ; and to this third mort- 
_ gagee he delivers his title deeds. The queftion is, 
to whofe debt fhall the land be firft liable ? For it 
will barely anfwer one of the fums advanced upon 
it. I need not fay, that the perfonal refponfibility 
of this iniquitous mortgagor is of little avail. The 
cafe is intended to be brought into court. How 
neceffary for the prevention of fuch practices, is a 
repofitory of infallible certitude, by which a lender 
may know the fecurity, upon which he advances his 
money ? 


Of the Regifiry of Deeds and Wills by AG of 
| Parliament. 


I cannot introduce this fubjeét more properly, - 
than by repeating the preamble of the 2d and 3d 
of Queen Ann, which was the precedent and fample 
of the other regiftering aéts. And what this act 
recites of the weft-riding of the county of York 
will appear at prefent more applicable to the 
nation at large, on account of the extended ftate 


of its commerce, than it was at that time appli- 
E 3 cable 
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cable to the weft-riding of the county of York. 
“© Whereas the weft-riding of the county of 
“York is the principal place in the north for 
«€ che cloath manufactory, and moft of the traders 
.© therein are freeholders, and have frequent oc- 
“ cafions to borrow money upon their eftates, for 
“« managing their faid trade, but for want of 2 
<< regifter, find it difficult to give fecurity to the 
* fatisfaction of the money-lenders, (although the , 
“ fecurity they offer be really good); by means 
“© whereof the faid trade is very much obftructed, 
<< and manv families ruined.” Such was the fenfe 
of the legiflature, refpe€ting a very populous and 
trading diftriét; and fuch, | am confident, to 
the confiderate part of the nation, will it be for 
the country at large, in order to enable vendors 
‘ and mortgagors to make fuch clear and fatis- 
fa€tory titles, as will induce monied men to inveft 
their money in real fecurities. One and the fame 
principle actuated them in that and the other 
three regiftering acts, and: us in our prefent at- 
tempt. Let us confider the means they have 
adopted, to carry that principle into practice. — 
There is not a doubt, but that thefe regiftries — 
were planned, formed and eftablifhed, for the mu- 
tual benefit and conveniency of lenders and bor« 
rowers of money on land fecurity. The pream- 
ble of an act is called by Lord Coke, the key 
to open the meaning and intent of the ftatute; and 
by the preamble to the firft regiftering a&t of Queen 
Ann, which has been quoted, it evidently appears, 
that the evil intended to be remedied by the ftatute 
was the want of notoriety in the titles of land 
owners, from which the invefting of money in 
purchafes and on mortgages was obftructed and 
rendered difficult. Let us then fee, what remedy, . 
and in what manner, the act has provided againft 


this evil, 
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Tt enacts, that (a) “a memorial of all deeds 
and conveyances, which from and after the nine 
and twentieth day of September in the year of 
our Lord one thoufand feven hundred and four, 
fhall be made and executed, and of all wills 


* and devifes in writing made or to be made and 


publifhed, where the devifor or teftator fhali die 


‘after the faid nine and twentieth day of Sep- 


tember, of or concerning, and whereby any ho- 
nors, manors, lands, tenements or hereditaments, 
in the faid weft-riding, may be any way af- 
fe€ted in law or equity, may, at the election of 
the party or parties concerned, be regiftered in 
fuch a manner, as is hereinafter directed ; and 
that every deed or conveyance that fhall, at any 
time after any memorial Is fo regiftered, be made 
and executed of the honors, manors, lands, te- 
nements or hereditaments, or any part thereof, 
comprized or contained in any fuch memorial, 
fhall be adjudged fraudulent and void ‘againft 
any fubfequent purchafer or mortgagee for va- 
luable confideration, unlefs fuch memorial there- 
of fhall be regiftered, as by this act is directed, - 


‘before the regiftering of the memorial of the 


deed or ‘conveyance, under which fuch fubfe- 
quent purchafer or mortgagee fhall claim ; and 
that every devife by will of the honors, manors, 
lands, tenements’ or hereditaments, or any part 
thereof mentioned or contained in any memo- 
rial fo regiftered as aforefaid, that fhall be 
made and publithed after the regiftering of fuch 
memorial, fhall be adjudged fraudulent, and void 
apainft any fubfequent purchafer or mortgagee 
for valuable confideration, unlefs a memorial of 
fuch will be regiftered in fuch manner as is hére- 
inafter directed,” : 


| (2) 2 & 3 Aon, c. 4. 
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And it enacts, that “ all and every memorials 
fo to be entered or regiftered, fhall be put into 
writing, in vellum or parchment, and dire€ted 
to the regifter of the faid office; and in cafe of 
deeds and conveyances, fhall be under the hand 
and feal of fome or one of the grantors, or fome 
or one of the grantees, his or their guardians 
or truftees, attefted by two witneffes, one where- 
of to be one of the witneffes to the execution 
of fuch deed or conveyance; which witnefs hhall, 
upon his oath before the faid regifter or his de- 
puty, prove the figning and fealing of the faid 
memorial, and the execution of the deed or 
conveyance mentioned in fuch memorial; and 
in cafe of wills, the memorials fhall be under 
the hand and feals of fome or one of the devi- 
fees, his or their guardians or truftees, attefted 
by two witneffes, one whereof fhall, upon his 
oath before the faid regifter or his deputy, prove 
the figning and fealing of fuch memorial ; which 
refpective oaths, the faid regifter or his deputy, 
is hereby impowered to adminifter.”’ 

And it further enacts, that “ every memorial 
of any deed, conveyance or will, fhall contain 
the day of the month, and the year, when fuch 
deed, conveyance or will, bears date, and the 
names and additions of all the parties to fuch 
deed or conveyance, and of the devifor, or tefta- 
trix to fuch will, and of all the witneffes to fuch 
deed, conveyance or will, and the places of their 
abode, and fhall exprefs or mention the honors, 
manors, lands, tenements and_ hereditaments, . 
contained in fuch deed, conveyance or will, and 
the names of all the parifhes, townfhips, ham- 
lets, precinéts or extraparochial places, within 
the faid weft-riding, where any fuch honors, 


‘© manors, lands, tenements or hereditaments, are 


$6 


lying or being, that are given, granted, convey- 
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ed, devifed, or any way affected or charged by 
any fuch deed, conveyance or will, in fuch man- 
ner, as the fame are expreffed or mentioned in > 
fuch deed, conveyance or will, or to the fame 
effect; and that every fuch deed, conveyance 
and will, or probate of the fame, of which fuch 
memorial is fo to be regiftered, as aforefaid, 
fhall be produced to the faid regifter or his de- 
puty, at the time of entering fuch memorial, 
who fhall indorfe a certificate on every fuch deed, 
conveyance and will, or probate thereof, and 
therein mention the certain day, hour and time, 
on which fuch memorial is fo entered and re- 
giftered, expreffing alfo in what book, page and | 
number, the fame is entered; and that the faid 
regifter, or his deputy, fhall fign the faid certi- 
ficate when fo indorfed ; which certificates fhall 
be taken and allowed as evidence of fuch re- 
{fpective regiftries in all courts of record what- 
foever; and that every page of fuch regifter- 
books, and every memorial, which fhall be en- 
tered.therein, fhall be numbered, and the day 
of the month, and the year, and hour, or. time 
of the day, when_ every memorial is regiftered, 
fhall be entered in the margins of the faid re- 
gifter books, and of the faid memorial; and-that 
every fuch regifter fhail keep an alphabetical 
calendar of all parifhes, extraparochial places 
and townfhips within the faid weft-riding, with 
reference to the number of every memorial, that 
concerns the honors,.manors, lands, tenements, 
or hereditaments, in every fuch parifh, extrapa- 
rochial place, or townfhip refpectively, and the 
names of the parties mentioned in fuch memo- 
rial; and that fuch regifter fhall duly file every 
fuch memorial in order of time, as the fame 


“© fhal] be brought to the faid office, and enter or 


“« regifter 
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* regifter the faid memorials im the fame order, 
“ that they fhall refpectively-come to hand.” — 

There is an exception, that the act fhall not ex- 
tend to copyhold. eftates, or to any leafe not ex- 
ceeding twenty-one years, where the actual poffef- 
fion and occupation goes along with the leafe, 
It is obvious, why copyhold eftates are taken out 
of the ftatute; for their furrender in the manor 
court anfwers the notoriety of transfer, which was 
evidently intended to be introduced and eftablifh- 
-ed throughout the weft-riding of the county of 
York by the regiftry. 

The 2d and 3d of Ann, for eftablifhing a regi- 
firy in the weft-riding of York, was the firft act 
telating to the regiftry that paffed; and although 
the framers of that act appear not to have been 
complete mafters of the fubject; yet it gave rife to 
the experiment, and turned people’s thoughts more 
to the fubjeét, which, by the following regiftering 
acts, received fome additional] light and improve- 
ment. Each of thefe aéts moft pointedly tends ta 
‘eftablifh the principles, grounds and reafons, upon 
which I am attempting to fhew the expediency, or 
rather the neceffity, of an univerfal inrolment. As 
much, as hath been quoted of the firft regiftering 
act, is repeatedly enacted by the other acts, which 
fucceffively eftablifhed the regiftry in the eaft- 
riding of the county of York, in the 6th of Queen 
Ann; in the county of Middlefex, in the 7th of 
Queen Ann; and in the north-riding of the county 
of York, in the 8th of George IT. 

The firft regiftering act paffed in 1703; and in 
1706, it was found proper to pafs(a) ‘‘ An act 
<< for inrolment of bargains and fales within the faid 
“ weft-riding of the county of York in the regifer 
“ office, there lately provided, and for making the faid 


(a) 5 Ann, c. 18, 
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“ regifter more effectual.” The primary reafon for 
paffing this at is fet forth in the preamble of its 
«< Whereas by an act of parliament made in the 
“ o7th year of the reign of King Henry the 8th, 
“intituled, For inrolments of bargains and fales, 
“ic is enacted, That no manors, lands, tenements 
*< or other hereditaments, fhall pafs, alter or change 
“‘ from one to another, whereby any eftate of in- 
“‘heritance or freehold fhall be made or take 
“¢ effect in any perfon or perfons, or any ufe there- 
“of to be made; by reafon only of any bargain and 
“ fale thereof, except the faid bargain and fale be 
““ made by writing indented and fealed, and in-~ 
“rolled in one of the King’s courts of record at 
““ Weftminfter, or elfe within the fame county or 
“* counties, where the fame manors, lapds or tene- 
““ ments, fo bargained and fold lie or be, before 
““the cuftos rotulorum, and two juftices of the 
© peace, and the clerk of the peace of the fame 
“< county or counties, or two of them at the leaft, 
“< whereof the clerk of the peace to be one; which 
“<< act hath been found by experience to be of little 
“or no ufe within the weft-riding of the county of 
“ York,, as to the inrolments of bargains and fales 
“© within the faid weft-riding, for that the clerk of 
“* the peace thereof for the time being, who hath 


“the keeping of the faid inrolments within the 


“< faid weft-riding, 1s not by the faid at ‘enjoined ° 
to give any fecurity for the fafe keeping, nor 
* under any penalty for the negligent keeping of 
«the faid inrolments, nor is there by the faid act 
“any certain place appointed for the keeping 
‘“‘ thereof: And whereas by an- act of parliament 


© made in the fecond year of his prefent Majetty’s 


“ reign, intituled, An aét for the public regiftering 


_ © of all deeds, conveyances and wills, that fhall be 


*© made of any honors, manors, lands, tenements 
6 oy heredjcaments, within the weft-riding of the — 
: “* county 
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« county of York, after the nine and twentieth day 
“‘ of September 1704; a public office hath been 
“‘ erected and eftablifhed ac Wakefield, within the 
“faid weft-riding, at the public charge thereof, 
_ for regiftering and fafe keeping of memorials, 
“of all deeds, conveyances and wills, within the 
‘“‘faid riding, and a public regifter hath been 
“¢ chofen, who hath according to the directions of 
“ the fame aét, given fufficient fecurity for the due 
« execution of the faid office.” ‘There 1s certainly 
much good fenfe and reafon in this ; and it applies 
1a ftrongly to every part of the nation, as it does 
ito the weft-riding of the county of York: but be- 
fides the inconveniency and mifchief which is here 
alledged, there is another very objectionable cir- 
cumftance, that attends the prefent law; it creates 
and leaves a doubt in thofe, who have occafion to 
fearch for any fuch deed; for after having per- 
haps fearched in vain the four courts of record, for 
the inrolment of a deed; from the infrequency of 
inrolling deeds with the clerk of the peace, it fre- 
quently does not occur to them to extend their 
fearch to the county, where the lands lie; and if | 
thought of, every one knows the little fatisfaction, 
that probably would attend a fearch, where there is 
no regular depofit of the records, where there is no 
_refponfibility upon the clerks to preferve them, no 
obligation to keep them orderly and open to in- 
fpection, and little practice of entering them upon 
he rolls. Thefe are reafons, which fpeak the ex- 
pediency of abftracéts being entered tn each re- 
{pective county, of deeds, which affect lands lying 
in divers counties, or which are inrolled in any one’ 
of the courts of record, as it is provided for by the’ 

draft of the bill fubjoined to thefe fheets. 
The att very properly therefore gives to every - 
bargain and fale inrolled in ‘the regifter office, at 


Wakefield, the fame force, as if it had been in-’ 
" rolled 
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rolled in a court of record, or before the cuftos ro- 
tulorum, &c. according to the requifition of the. 
a& of Henry VIII. and regiftered according to 
the fecond and third of Ann. 

_ In the firft regiftering act, no mention was made 
of judgments, ftatutes and recognizances, which 
affect lands; and yet they ought to be as noto- 
rious and public, as deeds and wills affecting lands, 
in order that the title of the land may be open and 
known to mortgagees, incumbrancers and purcha- 
fers. It is therefore enacted, that “ no judgment, 
“ ftatute or recognizance (other than‘fuch: as fhall 
‘be entered into in the name and upon the pro- — 
“< per account of her Majefty, her heirs and fuc- 
© ceffors) which fhall be obtained, or entered into, 
“after the faid four and twentieth day of June 
“*in the faid year of our Lord one thoufand feven 
“ hundred and feven, fhall affect or bind any ma- 
“¢-nors, lands, tenements or hereditaments, fituate, 
“lying and being in the faid weft-riding, but only 
_ © from the time that a memorial of fuch judgment, 
“‘ ftatute or recognizance, fhall be entered at the 
'  faid regifter-office, expreffing and containing,, in 
“ cafe of fuch judgment, the names of the plain- 
“ tiffs, and: the names and additions therein of the. 
“ defendants, the fums thereby recovered, and the 
“time of the figning thereof, and in cafe of fta- 
“tutes and recognizances, exprefling and con- 
“‘ taining the date of fuch ftatute or recognizance, 
“the names, and. additions of the cognizors and 
* cognizees therein, and for what fums, and before - 
* whom the fame were acknowledged ; and that in 
‘order to the making an entry of fuch memorials 
“of judgments, ftatutes, and recognizances as 
“ aforefaid, the party and parties defiring the fame, 
“¢ fhall produce to and leave with the faid regifter, 
“or his deputy, to be filed in the faid public or 
* repifter office, a memorial of fuch judgment, 
" x ' “ ftatute 
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* atute or recognizance, figned by the proper 
*© officer, who fhall fign fuch judgment, or his fuc- 
“ ceffor in the fame office, or by the proper officer, 
*< in whofe office fuch ftatute or recognizance fhall 
_ © be inrolled, together with an affidavit fworn be- 
*‘ fore one of the judges at Weftminfter, or a 
“< mafter in Chancery, that fuch memorial was duly 
“ fioned by the officer, whofe name fhall appear to 
“* be thereunto fet; which memorial fuch refpec- 
“ tive officer is hereby required to give fuch plain- 
“tiff or plaintiffs, cognizee or cognizees, or his, 
** her or their executors or adminiftrators, or at- 
““ torney, or any of them, he, fhe or they, paying 
“* for the fame the fum of one fhilling eg no 

“<< more.” 
_ And there is a provifo in the act, that “ if any 
“ judgment, ftatute or recognizance, be regiftered 
“in the faid regifter-office, within thirty days, 
“after the acknowledgment or figning thereof, 
“all the Jands that the defendant or cognizor 
“had at the time of fuch acknowledgment or 
** fioning, fhall be bound thereby.” | 
But as it was found neceffary to enter and pub- 
lifh every charge and incumbrance upon the 
Jand ; fo was it reafonable, whenever thefe charges 
or incumbrances were fatisfied and paid off, that 
the difcharge or exoneration of the land fhould 
alfg be known, as its value and price thereby 
would vary much to a purchafer or incumbran- 
cer: for it frequently happens, that land is affected 
and incumbered by a deed, and the money or 
debt is difcharged, without the parties entering 
into any new deed or writing, and therefore: the 
aft enacts, that “in cafe of mortgages, that fhall 
“be inrolled in the faid regifter-office, purfuant 
“‘ to this act, or whereof memorials have been or | 
“ fhall be entered, purfuant to the faid aft made 
<* in the fecond year of her prefent Majefty’s reign 
ce ang 
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and alfo in cafe of judgments, ftatutes and re« 
“* cognizances, whereof memorials fhall be entered 
“in the faid regifter-office, purfuant to this act; 
‘if at any time afterwards, a certificate fhall be 
“‘ brought to the faid regifter or his deputy, figned 
“by the refpective mortgagors and mortgagees 
“in fuch mortgage, plaintiffs and defendants in 
*‘fuch judgment, cognizor or cognizees in fuch 
© ftatute or recognizance refpectively, their refpec- 
“ tive executors, adminiftrators or affigns, and at- 
“ tefted by two witneffes, whereby it fhall appear, 
“* that all monies due upon fuch mortgage, judg- 
““ ment, ftatute or recognizance refpectively, have 
- been paid or fatisfied in difcharge thereof, which 
“ witneffes fhall upon their oath, before the faid 
“ regifter or his deputy, (who are hereby refpec- 
“< tively impowered to adminifter fuch oath) prove 
“ fuch monies to be fatisfied or paid accordingly, 
** and that they faw fuch certificate figned by the 
“ faid mortgagors and mortgagees, plaintiffs and 
“< defendants; cognizors and cognizees refpectively, 
“their refpective executors, adminiftrators or af- 
“‘ figns; that then, and in every fuch cafe, the 
“ faid regifter or his deputy, fhall make entry in 
“the margin of the faid regifter books, againft 
“the inrolment of fuch mortgage or regiftry of 
“‘ the memorial thereof, and againft the regiftry - 
“of fuch judgment, ftatute or recognizance re~ 
“ fpectively, that fuch mortgage, judgment, {ta- 
“tute or recognizance refpectively, was fatisfied - 
“ and difcharged according to fuch certificate, to 
“¢ which the fame entry fhall refer; and fhall after 
« file fuch certificate to remain upon record in the 
“ faid regifter-office.” | 
There is one fingularity in this act, that I can- 
not pafs over without fome obfervation ; it enacts, 
that “ all copies of the inrolments thereof remain- "_ 
“ing on record in ~ {aid regifter-office, fhalt be | 
* allowed 
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< allowed in all courts, where fuch bargains and 
*‘ fales, or copies, fhall be produced to be as good 
“* and fufficient evidence, as any bargains and fales 
“ inrolled in any of the courts at Weftminfter, and 
“the copies of the inrolments thereof.” This 
’ claufe, as well as the other amendments of the 
fecond and third of Ann, is introduced into the 
fixth of Ann, by which a regifter office is efta- 
blifhed in the eaft-riding of the county of York ; 
and yet within four years after that time, viz. in 
the tenth of Ann (a), the legiflature found it ne- 
ceffary to pafs an exprefs law to make office copies 
of bargains and fales inrolled under the ftatute of 
Henry the Eighth, evidence. Such different acts 
upon the fame fubyect, argue but little knowledge . 
of the law, in the framers of the aéts: for if the 
tenth of Ann were neceffary to be paffed, the co- 
pies of bargains and fales were not evidence in any 
court; and then this claufe of the fifth of Ann is 
abfolutely futile and abfurd ; for it does not abfo- 
lutely make fuch copies evidence, but it only 
makes them as much evidence as other copies, which 
were not evidence at all; and if copies of inrol- 
ments were evidence before the tenth of Ann, then 
is that ftacute nugatory and redundant and mii- 
chievous, by confining its effects to one fort of in- 
rolled deeds, when it ought to have extended them 
to all; for many forts of deeds befides bargains 
and fales, were inrolled by the common law, before 
the ftatute of Henry VIII. as they ftill may be. 

The preamble of the feventh of Queen Ann, for 
eftablifhing a regiftry in the county of Middlefex, 
which is one and the fame in effect as in the three 
other regiftering acts, {peaks fuch forcible language 
in fupport of an univerfal inrolment act, that I 
cannot pafs it by unnoticed(a). ‘“ Whereas by 


(2) 10 Ann, c. 18. (4) 7 Ann, c. 20. 
“ che 


{ 6 J 

“ the different and fecret ways of conveying lands, 
“tenements, and hereditaments, fuch, as are ill 
“© difpofed, have it in their power to commit fraud, 
“‘ and frequently do fo, by means whereof feveral 
“‘ perfons, who through many years induftry in 
“ their trades and employments, and by great fru- 
“ gality, have been enabled to purchafe lands, or 
“¢ to lend monies on land fecurity, have been un- 
“ done in their purchafes and mortgages, by prior 
“and fecret conveyances, and fraudulent incum- 
“brances; and not only themfelves, but their 
** whole families thereby utterly ruined.” ° 

Who will ferioufly admit even the poffibility of 
fuch evils, and deny that a remedy ought to be 
applied to them? And who will hefitate to anfwer 
this obvious queftion? When land is brought to 
market, fhould there exift a poffibility of its being 
clogged with hidden charges and fecret incum- 
brances? Befides the alterations or improvements 
already mentioned, introduced into the regiftering 
acts by the fixth of Ann (all of which are incorpo- 
rated by that act into the firft regiftering act for 
the weft-riding) there is one other, which is intro- 
duced by that act into all the three acts for the 
three feveral ridings for the county of York, but 
which never was introduced into that for the county 
of Middlefex ; I do not in fact fee that it hath any 
immediate conneétion with the regiftry or inrol- 
ment, any more than altering a form of pleading, 
has with recording a verdict or judgment (a).” 
*© And be it further ena¢ted by the authority afore- 
‘¢ faid, that in all deeds of bargain and fale here- 
‘ after inrolled, in purfuance of this act, whereby 
«< any eftate of inheritance in fee-fimple is limited 
“< to the bargainee and his heirs, the words Grant, 
<* Bargain, and Sale, fhall amount to, and be con- 


(2) 6 Ann, c. 35. fect. 30. 
 ftrued 
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“ ftrued and adjudged in all courts of judicature 
“to be exprefs covenants to the bargainee, his 
“ heirs and afligns, from the bargainor, for himfelf, 
“‘ his heirs, executors and adminiftrators, that the 
‘‘ bargainor, notwithftanding any act done by him, 
“‘ was at the time of the execution of fuch deed 
“ feifed of the hereditaments and premiffes thereby 
‘‘ pranted, bargained and fold, of an indefeafible 
“‘ eftate in fee fimple, free from all incumbrances 
“‘ (rents and fervices due to the lord of the fee 
“‘ only excepted) and for quiet enjoyment thereof, 
‘* againft the bargainor, his heirs and affigns, and 
* all claiming under him, and alfo for further 
“‘ affurance thereof to be made by the bargainor, 
‘‘ his heirs and affigns, and all claiming under him, 
“ unlefs the fame fhall be reftrained and limited 
“by exprefs particular words contained in fuch 
“© deed; and that the bargainee, his heirs, executors, 
“€ adminiftrators and affigns refpectively, fhall and 
‘© may in any action to be brought, affign a breach 
“‘ or breaches thereupon, as they might do in cafe 
*fuch covenants were exprefsly inferted in fuch 
‘* bargain and fale.” 

This idea, I-prefume, was borrowed froin Sir 
Matthew Hale, who in the before-mentioned pam- 
phlet (p. 37) fays, “ that to prevent the length of 
““ covenants in deeds, there be thought of certain. 
“ words, that may carry in them the ftrength of co- 
«© venants or warranties ; as for inftance (dedi, or 
“< give) to include a warranty and covenant againft 
<* all men, and alfo for further affurances ; (grant) 
“ to include a warranty and covenant againft the 
«© party and all claiming under him, and for fur- 
«« ther affurances for feven years; (deliver) to in- 

clude a warranty and covenant againft the party 
_and his anceftors and all claiming under them, 
and for further affurances within feven years ; 
and divers inftances of this kind might be con- 
© tinued 


ae 
tinued by fhort words to include large fen- 
 tences (a). 

Certain it is, that the prefent mode of convey- 
ancing is more formal and prolix, than is neceffary 
to give effect to adeed. The nicety and extreme 
caution of fome, the diffiderice of others, and fear 
to omit any thing, that they can fuppofe will be 
binding in a deed, and perhaps the lucrative views 
of others, in extending conveyances with their 
wifhes or love of gain, are the unjuftifiable and 
unfatisfactory reafons for keeping on foot this 
formal prolixity in modern conveyances. But 
when we reflect, that every man is entitled to draw 
his own deeds and wills, and that he may ufe what- 
ever words and terms he pleafes to exprefs his own 
meaning and intentions, and that each deed and 
. will differs one from the other, it will not be found 
feafible to reduce conveyances, like certain writs 
and proceffes, to a fixed form of words, terms, and 
fentences. I fhall fay no more upon this fubjedt, 
as it is not connected with the notoriety of deeds 
and muniments touching the title of lands: but if 
- hereafter any innovation fhould be attempted to be 
introduced into the practice of conveyancing, it 
furely ought to be fubmitted in a full and compre- 
henfive view to the legiflature, that they may act 
therein as in their wifdom fhall feem proper. 
The laft regiftering at, which is the eighth of 
Geo. the 2d, by which a regifter office was erected 
and eftablifhed in the north-riding of the county 
of York, has no further improved upon any of the. 
former regiftering acts, than by expreffing a fenfe 
of the inefficient method of entering memorials in 
that inept, mutilated, and ineffectual manner pre- 
{cribed by that act, as well as by the three other 


Ie gs Wi hig implies a general warranty § Croke 
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regiftering aéts : it gives licence to inrol deeds and 
wills at large, inftead of regiftering them in the 
manner before mentioned. It was rightly judged, 
that if a repofitory was once eftablifhed for the me- 
morials of deeds, it ought to be a complete con- 
fervatory of men’s titles to their eftates. For this 
end, the purport of every deed fhould be known, 
but by a memorial, the purport of no deed can be 
known. 

(az) “ And whereas deeds have been often de- 
«€ ftroyed by fire and other accidents, be it further 
“* enacted by the authority aforefaid, that from 
“ and after the faid 29th. day of September 1736, 
* any perfon or perfons having or claiming title to 
** any honors, manors, lands, tenements or he- 
<¢ reditaments, in the faid north-riding, may re- — 
“ oifter at full length in the faid regifter-office, all. 
“© and every or any the deeds, writings, wills or 
© conveyances, by or under which, fuch title hall 
6° be claimed, and which fhall be made and exe- 
** cuted, or figned and publifhed, and in the cafe 
“° of wills, where the devifor or teftatrix fhall die 
“* after the faid 29th day of September in the year 
“© of our Lord 1736; and the faid regifter or his 
<< deputy is hereby authorized to enter and inrol 
*¢ all fuch deeds, writings, wills and conveyances, 
“* as fhall be fo brought to be regiftered at full 
“ length, by ingroffing them in parchment books ; 
«© and the faid regifter or his deputy fhall, in the 
“* margin of every fuch entry and inrolment, men- 
** tion the time of fuch entry and inrolment, and 
“¢ fhall indorfe and fign a certificate on fuch deed, 
“€ conveyance, or will, in manner, as is by this act 
<€ dire€ted, where 2 memorial is entered, and fhall 
«© fafely keep all and every the books, wherein fuch 
“ entrics and inrolments fhall be made in the faid 


(a) 8.Geo, 2. c. 6. fed. a2. 
oh = “© public 
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“ public office, there to remain upon record; and 
“© all copies of fuch entries and inrolments of fuch 
“« deeds, writings, wills and conveyances, fo re- 
“* giftered at full length, and which copies fhall be 
“ figned by the faid regifter or his deputy, and 
“ attefted by two or more witnefles, fhall be al--. 
‘© lowed in all courts of record to be good and fuf- 
“© ficient evidence of fuch deeds, writings, wills or 
“ conveyances, fo regiftered and deftroyed by fire 
“ or other accident.” 

Can any thing be more unmanly and frivolous, | 
than for the framers of fo important an act of 
parliament, to acknowledge themfelves thus pub- 
licly fenfible of a moft material defeé in the fyf- 
. tem of regiftering, and to point out the remedy, 
but leave it only optional, as if they were fearful 
of enjoining and compelling the means, which 
would be effectually remedial of the evil felt and 
complained of ? 

To the end a remedy may be complete, it muft. 
be commenfurate with the evil. Where then the 
evil confifts in the poffibility of a land-owner’s 
fuppreffing or falfifying his title, the, remedy, to 
be commenfurate with the evil, fhould take away 
this poffibility ; which nothing, that is not univer- 
_fally coercive, can effect. By the regiftering acts, 
the entering the memorial of a deed is merely 
voluntary and optional; it neither gives nor takes 
away validity, jt only fecures in fome cafes a pri- 
ority amongft different incumbrancers. 


The Confequences of 4 Deed not regiftered. 


To fhew the confequences and effects of thefe. 
acts in a ftronger light, we will fuppofe that a land- 
owner in the weft-riding of the county of York, 
having an waincumbered landed property, fettles tt 
upon. his family and dies. The deed, though nat 

F 3 regiftered, 


[ 70 J 
regiftered, is to all intents and purpofes valid 
againft all mankind, except againft a purchafer or 
mortgagee ; and I fuppofe none fuch. His fon 
- takes under this fettlement an eftate in tail male: 
but finding it not regiftered, keeps it in his own pof- 
{effion ; fells the land, and dies without iffue. His 
brother is, under the fettlement, the next remain- 
der man in tail male. Is it, or fhould it be deter- 
mined by law, that the neglect of the fettler, 
which could not afterwards be rectified or fupplied, 
fhall have the effect of extinguifhing the entail and 
barring the remainder man, who by the law ought 


only to be barred by the formality and notoriety | 


of a fine or common recovery? If fo, it would 
encourage and fupport the groffeft fraud, de- 
ceit and impofition. So much I fuppofe, if the 
deed creating the entail be not regiftered, 


The Confequences of a Deed regiftered. 


If I may be admitted freely to difcufs thefe aés 
of parliament, it muft be allowed, that if a me- 
morial of fuch a deed be regiftered according to 
the directions and in ftri€t compliance with every 
requifition of the regiftering acts, the confufion, 
inconveniency and injuftice, which might arife to 
all parties concerned in it, would be infinitely 
greater by the regiftering of it, than if it had not 
been regiftered. | 

My nonprofeffional readers will excufe my run- 
ning into decal in order the better to expofe my 
reafoning to a conclufive judgment. I will fuppofe 
an indenture of three parts made between the land- 
owner of the firft part, his intended wife of the 
fecond part, and one or more truftees of the third 
part; by which he fettles his eftate on himfelf and 
intended wife for life fucceffively, with a provi- 
fion for younger children, with remainder to be 

: 
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firft and other fons of the marriage in tail male, 
remainder to the firft and other fons of the fettler 
by any other woman in tail male, remainder to 
the firft and other daughter and daughters of the 
marriage, remainder to the fettler’s brother for life, 
remainder to his firft and other fon and fons in 
tail male, remainder to the fettler in fee; with 
powers to the two tenants for life of charging 
the lands with portions for their younger children, 
and of jointuring their wives, and with other pow- 
ers of fale, exchange, leafing, and of revocation 
and new appointment by the fettler. This deed 
being drawn, a memorial thereof is alfo prepared 
and executed at one and the fame time with the 
deed. This memorial, according to the aét, is 
under the hand and feal of the grantor or fettler, at- 
tefted by two witneffes to the execution of the deed 
of fettlement, and the execution thereof is proved 
by the oath of one of fuch attefting witneffes. This 
memorial contains and fets forth the date of the 
deed, and the exact defcription of the parties to 
it, and the names and places of abode of the wit- 
neffes to the execution of it by the party, who figns 
and feals the memorial, and fuch of the parcels 
as lie in the diftrict fubject to the regiftry. And 
when fuch memorial fhall have been entered, and 
a certificate indorfed upon the deed, mentioning 
the certain day, hour and time, on which fuch me- 
morial is fo entered and regiftered, and expreffing 
alfo in what book, page and number, the fame is 
entered, fhall have been figned by the regifter or 
his deputy, fuch indorfed certificate fhall be taken 
and allowed as evidence of the regiftry in every 
court of record. Here then is a deed regiftered 
in every particular, according to the requifitions 
of the act of parliament. Let us attend to its 

effects. 
As it is regiftered according to the act, it is 
| F4 - good 
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good and valid againft all mankind, even againft 
purchafers and mortgagees, to whom the memorial, 
as we have feen, is complete notice of any prior 
incumbrance created by that deed,at leaft to every 
one, who has feen or is informed of the memorial. 
~ But a perfon of the moft ordinary underftanding, 
will naturally afk, if a memorial ought to be, or 
in fact can be notice of what it does not difclofe 
nor mention. I fuppofe then an intended pur- 
chafer of a part of this eftate, upon an advertife- 
ment for fale, by the owner (who by the fettlement 
is tenant for life only) fearches the regifter, and 
finds the above-ftated memorial; and from what- 
ever appears upon the face of it, he cannot tell 
whether it be the memorial of a marriage fertle- 
ment, an affignment of mortgage, annuity deed, 
or, in fhort, what is the nature, purport and ef- 
fect of the deed. The tenant for life undertakes 
to fell in fee-fimple: the fettlement is loft, mif- 
laid, or depofited perhaps with a mortgagee or 
lender of money, charged under the powers of the 
fettlement itfelf. And in this latter cafe, the 
‘mortgagee may cven in a court of equity refufe to 
difcover his title deeds, upon this ground, that a 
third perfon may find out a flaw in them. (a) It 
is afferted, that the deed in queftion was merely a 
fettlement of jointure upon the wife, who is 
dead, and of the land upon the iffue male of the 
marriage, with the immediate reverfion in fee to 
the fettler, who never had iffue male, but has iffue 
female, viz. three daughters: their provifion he 
further afferts to be the. fortune of their mother, 


‘vefted in the funds. The purchafer completes his . 
purchafe ofa part of thefe lands, pays his mo-- 
ney, and enters. The father goes abroad, and dies. 


out of the kingdom. One of the daughters pro- 


(a) Senhoufe v. Earle, 2 Vez. 450. Parrat v. Bellard, 2 
. Ch, Ca. 73.—Ibid 135. 1 Vern. 27. 


cures 
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cures the original fettlement, and they enter upon 
the purchafer, who certainly cannot maintain his 
title. For the deed, under which the daughters 
claim an eftate tail, would have been a nullity 
againft the purchafer, if it had not been regiftered ; 
but having been regiftered, and he having feen or 
been informed of the contents of the memorial, it 
is valid and conclufive againft him, and he is pre- 
fumed in law to have been a purchafer with full 
notice and knowledge of an eftate tail prior to his 
own title: and this knowledge he is prefumed ta 
have acquired through the medium of an act of 
law, intended undoubtedly to clear, manifeft and 
eftablifh the right and title of the lands, in the 
purchafe of which he has invefted his money. 


The Mifchief of the regiftering Ads. 


Innumerable cafes within the line of frequent 
occurrences might be ftated, to fhew the mifchie- 
vous confequences and abfurdity of thefe acts. 
Why does the non-regiftry of a deed or will render 
it null and void againit a purchafer or mortgagee ? 
But becaufe, if not regiftered, it 1s prefumed, that 
the eftates and incumbrances created by them 
may be fuppreffed from his knowledge, and there- 
fore that his title might afterwards be impeached 
and defeated by the prior incumbrancer, or taker 
under the valid deed. Why then fhould the re- 
giftering of the deed prevent this effect ? But be- 
caufe the purchafer or mortgagee is fuppofed to 
take his purchafe or fecurity with his eyes open, 
and with notice from the fuppofed notoriety of all 
prior charges by the memorial. And we have feen, 
that this fuppofed act of notoriety, does not even 
mention the confideration of the deed; that is, 
whether it be a mortgage in fee or for years, whe- 
ther it be for £. 500 or £, 10,000, whether ~— 
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be any limitations or powers of charging, felling, 
leafing or other powers, or whether there are any 
fhifting ufes, claufes or provifoes, contained in the 
deed, to affeét the land. 

It is uncontrovertibly obvious, that if a deed be 
intended to convey notice of a prior charge to a 
purchafer or mortgagee, it muft effentially give 
him certain and complete intelligence, to what ex- 
tent the deed does adtually affeé&t the land: for 
in purchafing or taking it in mortgage, he takes it 
hiable and fubje& to all the limitations, trufts, 
powers, provifoes, charges, conditions and - cove- 
nants contained in the deed; of which, by the me- 
morial, he is prefumed to have notice; but by 
which he could not poffibly acquire any aétual or 
real knowledge, intelligence, or information of 
them. 

I have hitherto fpoken of the knowledge, that is 
fuppreffed, or is not difclofed by the memorial ; 
I muft now fpeak of that, which is acquired by it : 
and I fpeak from experience. The mere know- 
ledge of lands having been affected by a deed ge- 
nerally, is an endlefs fource of unanfwerable diffi- 
culties, doubts and objections, in clearing a title : 
and every practitioner muft often have experienced 
the truth of what Sir Matthew Hale foretold, long 
before any of the regiftering acts were paffed (a). 
“ There muft be inrolled at leaft fo much of 
“ the deed or evidence, that concerns, firft, par- 
“* ties, grantor and grantee; fecondly, the things 
“* granted; thirdly, the eftate granted; fourthly, 
< all thofe parts of the deed or evidence, that 
“« have any influence upon the eftate, as, rent re- 
_ © ferved, conditions, powers of revocation, of al- 
‘* teration, of leafing, the trufts, &c. and thofe 


(a) The aforefaid treatife of regiftering deeds and wills, 
P 


« other 


[ 75 ] 
** other things, which have an influence upon the 
6 eftate: and without all this done, and truly done, 
© the purchafer or lender is as much in the dark as 
‘€ before, and cheated under the. credit of a public 
*© office erected to prevent it.” 

The regiftering acts, though well meant, and in- 
tended to produce the happieft effects, were unfor- 
tunately framed and penned by perfons, who muft 
have been grofsly ignorant of, or wholly inatten- 
tive to the firft principles of conveyancing. For 
the rudeft novice in that art fhould be fenfible, that 
no memorial or entry of a deed could benefit a 
purchafer or mortgagee, which did not difclofe 
fome knowledge of the title to the lands fold or 
mortgaged ; and that a general confufed affurance, 
that fomething had been done to affect the land, 
without any fpecification of the faét, muft enfure 
an infinity. of doubt, fufpicion, perplexity and ine 
conveniency, to every purchafer and mortgagee, 


A Regiftry ought to be a Confervatory of Men's 
Title Deeds. 


One obvious and very important advantage of 
deeds being regiftered and preferved in a public 
repofitory, fhould be the perpetuation of men’s 
titles to their eftates,-in cafe of the lofs or de- 
ftruction of their original deeds. It certainly tends 
' much to fecure the title to an eftate, when fuch 
refort may be had to a fure fource of information : 
elfe why the repofitory of records in general, of 
fines and recoveries, of ftatutes, of bargains and 
fales, and the probate and prefervation of wills? 
In the earlieft acts of parliament, which have been 
paffed concerning the inrolment of titulary docu- 
ments, é&c. we perceive that the legiflature enter- 
ed into the true fpirit and intent of fuch repofito- 
fies or conferyatories, that they might anfwer the 

~  dauble 
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double end of notoriety and perpetuation, and 
manifeftation and defence of the owner’s right and 
title‘to his lands (a). ‘* Ic is ordained and efta- 
“¢ blithed, that all the writs of covenants, &c. before 
‘* that they be drawn out of the common bench by 
«¢ the chirographer, fhall be inrolled in a roll, to 
“ be of record, for ever to remain in the fafe cuf- 
““ tody of the chief clerk of the common bench 
© and his fucceffors, &c. to the intent that, if 
“« the notes in the cuftody of the chirographer,: or 
“< the fines be embefiled, a man may have recourfe 
€© ¢o the faid roll, to have execution thereof, as he 
“<< fhould have, if the fines were not embefiled, 
“ &c.” 

There can be no reafoning more juft, than from 
parity of circumftances. We fee by the 3 & 4 
Ed. 6. c. 4. concerning the grants and gifts by pa- 
tentees out of letters patent, that where a “ partial 
« fale, transfer, demife or fettlement of an eftate 
«< holden under a grant of the crown by letters pa- 
“© tent, is made by the patentee ; any perfon claim- 
«* ing either immediately under the original grant, 
“or by virtue of any fuch fale, transfer, demife . 
< or fettlement, made by the patentee, may, by 
“ fhewing forth an exemplification or conftat of the 
«* inrolment, or even of fo much thereof, as fhall 
ferve for the matter in variance, make and con- 
“ vey unto himfelf title by way of declaration, 
** plaint, avowry, title, bar, or otherwife, ayainft 
«© the crown and all other perfons ; which exempli- 
“¢ fications (or copies) fhall be of the fame farce 
“ and effect, as the letters patent.” 

In the prefent flourifhing ftate of commerce, — 
and the neceffarily confequent circulation of pro- 
perty, eftates are conftantly undergoing fome par- 
tial change or affection; and I fee noreafon, why 
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a purchafer of what has formerly been crown land, 
fhould be enabled with more facility, than any 
other purchafer, to make a good title to the land 
he purchafes. The reafon therefore, which indu- 
ced the legiflature, in the year 1549, to make this 
provifion for the fecurity of fome purchafers and 
claimants, is now, in the year 1789, fubmitted to 
the nation at large, for extending a fimilar provi- 


fion to all purchafers and claimants indifcrimi- 


nately: and this will be moft efficiently done by 
requiring every deed and will affecting lands to be 


-inrolled, and making office copies of fuch deeds 


evidence in all courts of juftice. 

{t certainly 1s for the mutual advantage of buyer 
and feller, borrower and lender, that this conferva- 
tory fhould be ufeful. It cannot be fo, if nothing 
be preferved in it, by which a title can be known, 


much lefs perpetuated. This is the end and in- 


tent of legal acts being recorded; and fuch is 
the effe& of inrolling deeds; the nature of which 
we are now to confider. : 


__ Of the Inrelment of Deeds by common Law. 


If ic be true, as-the late Judge Blackftone faid 
(2), that particular cuftoms are a branch of the 
unwritten (or common) laws of England ; but for 
reafons that have been now long forgotten, parti-+ 
cular counties, cities, towns, manors and lord- 
fhips, were very early indulged with the privilege 
of abiding by their own cuftoms, in contradi 


, ftin€tion to the nation at large ; which privilege is 


confirmed to them by feveral aéts of parliament : 
if it be an univerfal -ufage and cuftom. in every 
copyhold eftate throughout the nation, that every 
act of alienation is dene with notoriety and pub- 


(2) Bl. Com. fec. 3. p. 74. 
| licity 
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licity within its own manor ; that throughout the 
manor of Taunton, every deed affecting land be 
inrolled (a); if a deed inrolled within the city of 
London, acknowledged before the recorder and 
an alderman, and the woman examined, fhall bind 
as a fine at law, by reafon of the cuftom anciently 
ufed ; if the inrolment of deeds in corporate towns 
be confirmed by the ftatute of ufes (2); may we 
not fairly infer, ¢hdt it was the ancient ufage, cuf- 
tom or law, to make every deed affecting land 
public and notorious, by inrolment or otherwife. 

We read in the 34 and 35 H. 8. c. 22, “ that 
‘¢ divers doubts,. queftions and ambiguities, had 
<* arifen, whether the recoveries and deeds inrolled, 
“« which be in nature of fine, and whereupon wo- 
“<< men covert have been ufed to be examined, 
“ taken, had or acknowledged, as well within 
“< the city of London, as in many other cities, 
<< boroughs and towns within the realm of Eng- 
“ land, fhould bind all fuch women covert, that 
“© fhould happen to be examined upon the fame 


“¢ recoveries or deeds inrolled.” It is therefore - 


enacted, ‘* That all recoveries, deeds inrolled, and 
s* releafes heretofore acknowledged and taken, or 
«* at any time hereafter to be taken and acknow- 
«© ledged before the mayors, aldermen, recorders, 
“© chamberlains, or other head officer or officers, 
“¢ as well of the city of London, as of any other 
“ city, borough, or town corporate, within the 
“ realm of England, having power and authority 
“ to take and receive the fame, according to the 
‘ laudable ufages and cuftoms of the faid cities, 
“ boroughs, and towns; and every of them shall 
“ be and remain of the like force, ftrength and. 
“ effect,” &c. as before this ftatute,” 


(a) Brook faits inrolled, pl. 15. 
(4) a7 HL 8. 
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That the inrolment of deeds was very ancient, 
appears from many inftances in the books. The 
27th of H. 8. which requires every bargain and 
fale of lands for a pecuniary confideration to be 
inrolied within fix months after its date, did not 
introduce into ufage or law the inrolment of deeds; 
but only enacted, that no fuch bargain and fale 
fhould be valid, unlefs inrolled within the time be- 
fore limited. And this provifion by the sth Eliz. 
_c. 26. was extended to the courts of the counties 
palatine of Chefter, Lancafter, and Durham. It 
is obfervable, that not one of thofe ftatutes fays 
any thing -of the acknowledgment of the deed by 
@ party to it, before a judge or magiftrate ; for 
It is now generally underftood, that the neceffity 
of an acknowledgment was owing to the common 
Jaw; which, as it would not admit the voluntary 
inrolment of a deed, even for fafe cuftody, without 
acknowledgment, much lefs would it permit a’ deed 
to be inrolled by virtue of this ftatute, without 
acknowledgment or fomething equivalent unto it : 
from thence it clearly follows, that s#rolment of 
deeds was by common law. | 

In a manufcript report of the cafe of Smartle 
v. Williams, Pach. 6 William and Mary, by coun- 
fel in the caufe (a), it is faid the plaintiff, (not 
having the original deed, which was a mortgage 
for a term of 500 years) ‘ gave in evidence a copy 
“ of it inrolled in Chancery, upon acknowledg- 
“ ment before a mafter there; and held, per Cu- 
“ riam, good evidence, being an acknowledgment. 
<< of the party ; and no difference between this and 
“< a bargain and fale inrolled: for though the fta- 
** tute requires inrolment, yet it doth not make 
<* the inrolment more evidence, than in the other 
“* cafe; and inrolment of deeds was at common 
“ law.” 


n~ 


(2) Lev. 3. fec. 387. 
Acknow- 
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Acknowledgment of Deeds by common Law. 


We fee as early as in the a1ft year of Edward 
the 3d (a), that a woman brought error to re- 
verfe the inrolment of a deed of releafe made by 
her hufband and herfelf of all her right in certain 
lands, and affigned for error, that the Court had 
inrolled the deed by her acknowledgment, who 
was then covert, whereas they had not power to 
examine her without writ: and in the (4) 44th of 
the fame king, the lord of Tiprtoft came into 
court, to have a deed of feoffment to the lord 
Walter Huet inrolled ; and the Court finding on 
examination, that livery had not been made, would 
not permit it to be inrolled till that was done. In 
this cafe we even fee, that, to the notoriety of 
livery and. feifin, they fuperadded that of inrol- 
ment, where land was pafied by deed. In the (c) 
ath of Edward 4th, one came to Littleton (d), and 
“* prayed an obligation might be inrolled: Little- 
“< ton examined him, a8 to his knowledge of the 
s* contents and his age, telling him, if ic was in- 
“ rolled, he could not deny the deed, or fay that 
““ he was not of age, or that it was made by du- 
“ refs: but he agreeing to the inrolment, it was 
“‘ inrolled.” In this inftance, the inrolment was 
not of a deed paffing land, but only of a bond, 
which now the law does not require to be inrolled. 
And yet a recognizance muft be inrolled ; for the 
acknowledgment of it before a judge gives it the 
force of a record, though the inrolment of it be 
neceflary for the teftification and perpetuating of 


(2) Br. faits inrolled, pl. 3. 
(6) Br. biden. 
(c) Br. bid. pl. 11. 
(d) It appears, from Dugdale, that Littleton was a judge 
of the common pleas in the 6th year of Edw® the 4th. 
if. 
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it(a). Statutes merchant and of the ftaple are holden 
to be effectual againft executors without inrolment : 
. but againft purchafers of the conufor’s land, they 
are not of force, unlefs inrolled within three months 
from their date. (4) And Lord Coke, 2 Inft. 673, 
fays, ** A deed acknowledged by hufband and wife 
“ fhall by the common law be inrolled only for 
‘* him, and if inrolled for both it binds her not ;’’ 
and gives the reafon before mentioned, “ that 
“ none have power to examine her without writ.” 

I think I need fay nothing more to prove, that 
the common law of this country authorifes and 
warrants the inrolment of deeds. There cannot, 
however, be any higher authority to prove this po- - 
fition, than an act of parliament paffed in the 6th 
year of Richard II. c. 4. which is above four hundred 
years ago, viz. inthe year 1382. This ftatute en- 
acts, that all deeds inrolled, which had been deftroy- 
ed in the then late infurrection, being exemplified, 
fhould have the force and effect of the originals. 
It is to be obferved, that the ftatute {peaks of a gene- 
ral ufage and cuftom, not of a rare fcarce practice ; 
it fays, all inrolments of deeds and other muniments 
inrolled in any of the four courts of record; in fome 
of which, it is more than probable, that the great- 
eft part, if not all deeds affecting the titles of © 
lands were in thofe days inrolled. 

It would admit of much argument, though of 
no important confequence, to difcufs the point, 
whether the common law did or did not require 
the inrolment of every deed, and how, in procefs © 
of time, this requifition became relaxed, or the 
ufage difpenfed with. It is fufficiently evident, 
from the inftances adduced, that the principles and 
reafons, upon which the common law either ree 


.(a) Hob. 196. Hall v. Winchfeld. 
(4) Went. of Executors, 159+ 


G quired 
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quired or allowed of the inrolment of deeds, are 


fuch as evince, in the prefent day, the neceflary 
exigency of an univerfal inrolment. 


Of the Inrolment of Deeds by Statute. 


Sir M. Hale fays, that (a) “it was the great 
“« defign of the ftatute of 27th H. 8, to have 
« brought about that method of affurance ; and if 
“<< it had been purfued, it had before this time been 
“< brought to great perfection, and done much of 
«© that good, which is now intended by it.” 

We have already faid fo much about this fta- 
tute, that it will be ufelefs to repeat the reafons of 
‘its having paffed into a law, or of the effects of 
that law. 


Effects of inrolling Deeds. 


‘ There are fome effects to be found in the 
books produced by the inrolment of. deeds, which 
I have not as yet noticed; for inftance,(d) “ a 
“< deed to lead the ufes of a fine of the eftate of 
“‘ the wife; the mafter of the Rolls was againft ad- 
““ mittirg a copy of the inrolment, and made a 
“‘ diftinétion that the inrolment of a bargain and 
' © fale (by flatute) is a record, but a deed for fafe 
“‘ cuftody might be faid to be recorded: yet on an 
“ iffue directed by lord keeper, the chief juftice 
“admitted it in evidence.” And in the before- 
. mentioned cafe of Smartle v. Williams, (3 Lev. 
387) on a trial at bar, “ a copy of a mortgage- 
deed” (which was not a bargain and fale accord- 
ing to the ftatute) ‘“‘ was admitted, and the Court 
_ © faid the acknowledgment binds the party and 
‘© all claiming under him.” 


(a) Sir M. Hale’s tract on the benefit of regiftering deeds, 
P. 36. | | 
(6) 2 Vern. 471. 591. | 


T can- 


¥ 
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I cannot here forbear fepeating an obfetvation, 
which I before made, that the fubjeét of thefe 
fheets had never been thoroughly inveftigated, ma- - 
turely confidered, nor fettled in any regular con- 
fiftency. From the precedents that I have quoted, 
it not only appears, that a copy of a bargain and 
fale inrolled according to the ftatute of Henry 
VIII. but even of any other deed inrolled, whether 
‘ for fafe cuftody or otherwife, may be preduced in 
evidence: but if this were fuch pofitive and certain 
law, whence then arofe the neceffity of paffing the 
before-mentioned act of the fixth of Richard II. 
for if office copies were evidence of deeds inrolled, 
why needed they to be exemplified under the great ° 
feal to make them evidence? And again, much 
nearer to our own days, the following part of the 
_ tenth of Queen Ann, c. 18. fec. 3. muft either 
prove. the law to be otherwife, or’ it is perfectly 
ufelefs and redundant: ‘“ and for fupplying a fail- 
“ure in pleading or deriving the title to lands, 
«< tenements or hereditaments, conveyed by deeds 
‘© of bargain and fale, indented and inrolled ac- 
‘ cording to the ftatute made in the twenty-feventh 
* year of the reign of King Henry VIII. for in- 
© rolment of bargains and fales, where the original 
‘ indentures of bargain and fale to be fhewed forth 
*© or produced, are wanting, which often happens, 
 efpecially where divers lands, tenements or here- 
‘¢ ditaments are comprized in the fame indenture, 
and afterwards derived to feveral perfons: Be it 
‘‘ further enacted by the authority aforefaid, that 
‘¢ wherein any declaration, avowry, bar, replication 
‘€or other pleading whatfoever, any fuch indenture 
“of bargain and fale inrolled, fhall be pleaded 
“ with a profert in curia, or offer to produce the 
“fame, the perfon or perfons fo pleading, fhall 
‘© and may produce and fhew forth, and be fuf- 
“ fered and allowed to produce and fhew et 
- Ge “ DY 
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'€ by the authority of this act, to anfwer fuch pro- 
“« fert, as well againft her Majefty, her heirs and 
“< fucceffors, as againft any other perfon or perfons, 


“* a copy of the inrolment of fuch bargain and 
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ment, and figned by the proper officer, having 
the cuftody of fuch inrolment, and proved upon 
oath to be a true copy, fo examined and figned, 
‘¢ fhall be. of the fame force and effect, to all in. 
“tents and conftructions of law, as the faid in- 
** dentures of bargain and fale were and fhould 


*< be of, if the fame were in fuch cafe produced . 


«< and fhewn forth.” 

To follow up the obfervation ; we muft not for- 
get that it is holden, that the acknowledgment binds 
the party acknowledging, and all claiming under him: 
and yet it is faidin (a) Taylor v. Fones, “ If two 
““ are parties to'a deed, and one acknowledges it 
* before a judge, it binds the other; and if a 
*¢ man lives in New England, and would pafs land 
‘© Rere, they join a nominal party with him in the 
*° deed, who acknowledges, and it binds.” Now, 
if we do but refleét one moment upon the reafon, 
nature and effect of an inrolment, we fhall find, 
that the acknowledgment, which is the warrant to 
the officer to inrol the deed, is nothing more nor 
Jefs, than an avowal by the granting party, that 
the deed whith he has executed is his own a&t and 
deed ; and that he thus folemnly defires it may be 
from thenceforth rendered notorious, and perpe- 
tuated as a record of the court, for the purpofe 
of manifefting, maintaining and eftablifhing the 
title. Now, what can fo ftrongly infult common 
fenfe (and what elfe fhould all law and equity 
{pring from or be reduced to) as to be taught, 


(a) x Salk. 270. | 
that 


fale, and fuch copy examined with the inrol- | 
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that the (a) inrolment of a deed is to no other pur- 
pose, but that the party foall not deny it afterwards ; 
and that the acknowledgment of a mere nominal 
party, who in fact is neither. grantor nor grantee, 
fball bind, and make the inrolment valid: for to 
what good, or even mifchievous purpofe fhall a 
mere nominal party deny a deed ? 

Again it is holden,: (4) that againft a deed inrol- 
led, a man may plead infancy, although none can 
plead non eff facium; and yet why fhould the 
acknowledgment by a mere nominal party, or by 
a grantee, prevent the grantor, (whom I fuppofe 
totally ignorant of the acknowledgment and fubfe- 
quent inrolment) from pleading non eff factum, af- 
ter fuch inrolment, more than if the deed had not 
been inrolled ? After fuch glaring inconfaftencies, 
it would be too abfurd to deny, that the law ought 
to be amended and improved. 

Before I entirely quit this fubjeét, it will not be 
improper to call the attention of my readers to the 
inattention and ignorance of parliament concerning 
_ the law of inrolment. The a1ft Jam. I. c. 26, 
after reciting, ‘‘ that many lewd perfons of bafe 
‘ condition, ufed tg acknowledge deeds in the 
“ name of others, not privy nor confenting to 
“‘ the fame, which hath and daily doth turn to the 
“© great charge, trouble and undoing of many of 
the good fubjeéts of this kingdom, and rather 
for that there is no remedy in law to reform 
thefe and the like abufes ;” enac¢ts, “* That all 
‘“* perfon or perfons acknowledging or procuring 
“* to be acknowledged, any deed or deeds inrolled 
“ in the name of any other perfon or perfons not 
privy or confenting to the fame, and_ being 
thereof lawfully convicted or attainted, fhall be 
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(a) Viner. Inrolm. E. 3, pag. 445. 
(4) 2 Lev. 65, Sir W. Pelham’s cafe. 


G 3 _ © adjudged, 
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“ adjudged, efteemed, and taken to be felons, 
“‘ and fuffer the pains of death,” &c. Now if, 
as we have feen, the acknowledgment binds the 
acknowledging party and all claiming under him, 
.and the inrolment binds only, when the deed hath 
been acknowledged, (even by a nominal party) 
I beg to be informed, what mifchievous effects can 
be produced by the acknowledgment of a deed in 
the name of another perfon not privy nor confenting 
to the fame: for it is evident, that fuch perfon is a 
ftranger to the deed, as well as to the inrolment of 
it, and therefore utterly incapable of giving or tak- 
ing away its validity and effect. It is then certain, 
that the framers of this aét, neither attended ‘to 
nor underftood the nature, operation and effects of 
acknowledging and inrolling deeds, &c. &c. 


Of the Inrolment of Roman Catholics Deeds. 


The next time. the legiflature thought proper to 
interfere or pafs any law concerning the inrolment 
of deeds, was upon the fpur of the times; to 
anfwer a particular purpofe, and produce a parti- 
cular effect.. This was to render notorious and 
public every aét and deed, by which a catholic 
paffed, altered or changed his landed property. 

- For, by the gd Geo. I. c. 18, it 1s enacted, ‘* That 
“« from and after the twenty-ninth day of Septem- 
“<* ber in the year 1717, no manors, lands, tenements, 
“* hereditaments, or any intereft therein, or rent or 
** ‘profit thereout,: fhall pafs, alter or change from 
“© any papift or perfon profeffing the popifh reli- 
“© gion, by any deed or will, except fuch deed 
<* within fix months after the date, and fuch will 
“© within fix months after the death of the teftator, 
“< be inrolled in one of the king’s courts of record 
“ at Weftminfter, or elfe within the fame county 
** or counties wherein the manors, lands and tene- 

, 3 “ ments 


{ 87 ] 
« ments lie, by the cuftos rotularum and two 
« juftices of the peace, and the clerk of the peace 
*< of the fame county or counties, or two of them 
“© at the leaft, whereof the clerk of the peace to 
* be one.” An act almoft annually paffes, for al- 
lowing further time for inrolment of deeds and wills 
made by papifts, and for therelief of proteftant pur- 
chafers. As this act of Geo. I. is of much uti- 
Jity and importance in the profecution of my pre- 
fent refearches, I fhall premife fome general eb- 
fervations upon its nature, tendency and opera- 
‘tion, before I enter into the legal effects of it, with 
refpect to the law of inrolment. 

This is one of the many penal laws now in force. 
again{t the Roman catholic fubje€ts of this coun- 
try. Itis a penal law, becaufe it was intended to 
_ Impofe a burthen upon the profeffors of that reli- 
gion, to which their fellow fubjeéts were not li- 
able ; and to deter them in future from offences, of 
which they were then prefumed guilty. | 

It is obvious, that before a man can give title 
to another, he mutt have a title himfelf: Memo dat, 
. quod non babet. A man cannot have land himfelf, 
if he be by law incapacitated to have or to hold it. 
By our laws, there are but two methods of acquir- 
ing landed property in this country: one by de- 
{cent, when the law cafts the inheritance upon the 
heir at law, after the death of the anceftor ; the other 
by purchafe, which includes every acquifition of 
Jand under a gift, deed or will. Now when this 
act of the 3d Geo: I. paffed, the legiflature could 
not, or at leaft ought not, to have been ignorant 
of the 11th and rath of William III. c. 4, by 
which every perfon educated in the popifh religion, 
or -profeffing the fame, is abfolutely “‘ difabled and . 
‘© made incapable to inherit or take by defcent, devife, 
“© or limitation in poffefion, reverfion or remainder, : 
“* any lands, tenements or bereditaments within the 

G4 kingdom 
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‘¢ kingdom of England, dominion of Wales, and 
“< cown of Berwick upon Tweed, and is alfo dj/- 
“ alied and made incapable to purchafe either in bis 
“° or ber own name, or in the name of any other per- 
<< fon or perfons, to bis or ber ufe, or in truft for bim 
“< or ber, any manors, lands or. profits out of lands, 
<* tenements, rents, terms or bereditaments, within 
“‘ the kingdom of England, dominion of Wales, 
“and town of Berwick upon Tweed, and that 
*< all aud fingular eftates, terms, and any other 
“* snterefis and profits whatfoever out of lands, 
“from and after the faid 1oth day of April 
“ (viz. 1700) made, fuffered or done to or for the 
“ ufe or beboof of any fuch perfon or perfons, or upon 
“* any truft or confidence mediately or immediately to or 
*< for the benefit or relief of any fuch perfon or perfons, 
€° fall be utterly void and of none effec to all intents, 
“* conftructions and purpofes whatfoever.” 

Can words be more obvious, explicit, and con- 
clufive? If then a perfon educated in or profeffing 
the Roman catholic religion, can neither take land 
by defcent nor, purchafe, he cannot take it at all: 
if:he cannot take, he cannot hold; for prias ef 
habere quam tenere. An alien may take land by 
purchafe: but he cannot hold it, but for the bene- 
fit of the crown. If he.cannot have, he cannot 
give. How abfurd and repugnant then is it to 
‘enact, that no deed nor devife of land by a Roman 
catholic, fhall be good and valid, unlefs jnrolled 
. within fix months : for the confequence evidently 
is, therefore, if fo inrolled, it foall be good and valid. 
That this was the intent and fenfe of the legifla- 
ture is fufficiently clear, from the conftant ufage of 
inrolling all fuch deeds and wills, which have often 
been controverted and eftablifhed as valid in the 
courts of law and equity. | 

If this aét of 3d Geo. I. can operate at all, is 
mutft be by virtually repealing the 11th and 12th 
of Wil, and the fires in London, in the year 1780, 

were 
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were very flagrant proofs, that the 11th and rath 
of Wil. III. till that time was generally underftood 
to be unrepealed and in full force. In the cafe of 
Pelbam and Fletcher (a), “ a Papift affigned to a 
‘* proteftant for.a full confideration’: an ejeétment 
“© was brought againft the affignee by a fubfequent 
“© mortgagee, who recovered by the difability of 
‘© the firft mortgagee. (4) All this appeared upona 
‘© bill brought in Chancery ; and my lord chancel- 
“© lor was of opinion, that a mortgage to a papift is 
“ void (c). But in this cafe, the affignment to 
“‘ the proteftant, and the trial in ejeétment, were 
*¢ both before the 3d of Geo. I.” (that is, the 
ftatute for inrolling the deeds of Papifts) “ which 
“© were it otherwife, would it feems have made 
“‘ an alteration.’ And what other alteration, but 
by removing the difability of the papift, and con- 
fequently virtually repealing the 11th and 12th 
Wil. III. by which the difability was created. 


The Inconfiftency of thefe two penal Laws. 


If we take a complex view of thefe two atts, 
the reprefentation will be faithfully this: A papift, 
who, by the act of Wil. can neither take land’ by 
defcent nor purchafe, may, by the act of Geo. I. 
give or devife it away by deed or will inrolled. 
What can more efficiently do away every effect 
of the ftatute of Wil. III. than the 3d of Geo. I. 
and all the fubfequent acts, by which the lands 
poffeffed by Catholics are fubjected to a double 
landtax, and to a regiftry, and are almoft annually 
affected by the act for allowing further time for 
inrolment of deeds and wills made by papifts, and 
for the relief of proteftant purchafers ? 


(2) 3 New Abr. 709, Michaelmas 1729. 
(4) For being, as a papift, difabled to take the land himfelf, 

he could not affign it to another. 
(c) Viner recufant, 263. 


It 
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It is felf-evident, that lands which are poffeffed 
by a Catholic, muft have been taken by the pof- 
feffor, either by defcent or purchafe ; for there jis 
no other mode of taking lands: and by the act of 
Wil. IIT. he 1s made abfolutely xcapable of taking 
lands by defcent or purchafe. Either therefore the 
act of Geo. I. with every fubfequent annual act _ 
relative to the fame fubject, is an abfolute nullity, 
as grounded upon an impoffible fuppofition, viz. 
that a Catholic could take land ‘by defcent or purcha/e, 
fince the paffing of the att (f Wil. IL. or thefe latter 
acts completely do away the effects of the act of 
‘Wil. III. by enabling papifts to take land by def- 
cent or purchafe. And I put thefe queftions im- 
partially to every man. Did the Roman Catholics 
obtain any relief by the repeal of that part of King 
William’s act? In what could that relief confift, 
but in acquiring a capacity, which they had not 
before, of taking lands by defcent or purchafe ? It 
is one amidft many ftriking inftances of the blind 
and inconfiderate judgment of the public, when 
we throw our eyes back to the ferments and riots, 
that fet London in a blaze in the year 1780, mere- 
ly becaufe the legiflature had repealed in exprefs 
words, what had in fact been virtually repealed from 
the year 1717. For by this act of repeal paffed 
in the 20th year of his prefent Majefty, a Roman 
Catholic may now take land by defcent or pur- 
chafe, which he may fettle, charge, mortgage, fell 
or give away by deed or will inrolled: and by the 
3d Geo. I. he was enabled: to fettle, charge, 
mortgage, fell or give away his land, by deed or 
“will inrolled; which he could not do without taking 
the land: what then can a Roman Catholic do 
- more under the exprefs repeal of that part of King 
William’s act by the 20th of his prefent Majefty, 
than he before. could under the virtual repeal of it 

by the 3d Geo. I.? | 
The inconfifttencies of thefe penal ftatutes run to 
By xi an 
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an extent exceeding all credibility. For will any 
man fuppofe it poffible, that. the wifdom of the Bri- 
tifh legiflature fhould declare in the fame fpirit and 
intention, and by written laws, meant to fubfift 
and be inforced together, and with a view and ex- 
preis reference to each other (a), that a papift not 
having taken a particular oath prefcribed - by the 
30th of Charles II. is rendered abfolutely inca- 
pable of taking land by defcent or purchafe (4): 
and that every papift fhall take this very oath at the 
age of twenty-one years or within fix months after 
his coming into poffefion of any lands or rents out of 
lands, or fhall regifter the eftate into the poffeffion of 
' qubich he bas come in the manner {pecified in the 
act, under the penalty of forfeiting the fee-fimple 
thereof ; two thirds to the king, and one third to 
the informer? .Can folly and abfurdity be more 
glaring ? Firft to require an oath to be taken at 
the age of eighteen, and then to annex the inca- — 
pacity of taking the land to the noncompliance with 
_that requifition ; and afterwards to require the fame 
oath to ‘be taken at the age of twenty-one, or fix 
months after a perfon comes into poffeffion of what 
_ be cannot take; and to annex the forfeiture of that 
very land, which be cannot take, to the king and in- 
former, for his neglecting to regifter the fame after 

he bas taken it. , 


Inconveniences of the 3d of Geo I. - ° 


The act requires every deed and will to be in. 
rolled within fix months from the date thereof, but 
makes no provifion for either a deed or will execu- 
ted out of the nation, which frequently cannot by 
poffibility be inrolled within the time limited: it 
directs the deed to be inrolled, yet it neither ex- 
preffes whether it fhall be inrolled by acknowledg- — 


{a): 11 & 12th Wil. 3d. (4) 3 Geo. 1ft, 
7 ment 
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ment or fiat, or whether a copy of the inrolment 
fhall be admitted in evidence. If effe&t were to 
be. given to the a& of Wil. II. by really incapaci- 
tating a Roman Catholic from taking lands by 
defcent or purchafe; thefe latter confiderations 
could not affe& them: but they are of infinite 
confequence to proteftant purchafers ; for fup- 
pofing, chat under a deed or will executed by a ca- 
tholic owner of land at Bengal, a Proteftant fhould 
become intitled, to the prejudice of the heir at 
law ; would jt not be a hard cafe on one hand, 
that an heir at law fhould be difinherited by an in- 
ftrument, which under an exprefs aét of parliament 
is null and: void; and on the other hand, that a 
purchafer fhould be defeated in his rights, for the 
omiffion of a condition impofed by aét of parlia- 
ment, which it was impoffible to perform ? 


‘Unconftitutional Hardfip of the Third of George the 


Firft. 


An unprecedented hardfhip attends this at, 
which muft upon confideration appear wholly un- 
eonftitutional; for by it a man is compelled by a 
public act recorded in court, to avow and confefs 
himfelf guilty of a crime, which draws upon him 
the very extreme rigor of the law, in the penalties 
of premunire, outlawry, felony and treafon; to 
which every one knows, that the profeffion of the 
Roman catholic religion fubjects its votaries. The 
very acknowledgment of the neceffity of inrolling 
a-deed under this ftatute is ip/o faéfo an avowal 
- of a perfon’s being a Roman Catholic. Let us 
hear the language and doéttrine of our courts upon 
this matter (a): ‘ A bill was brought, praying, 
“‘ that defendant might difcover Whether I. S. 


(a) 3 New. Abr. 799, Trin. s2th G. 2, Smith v. Read. 
« (under 
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“ (under whofe will the defendant claimed) was a 
“ papift or not. The defendant pleaded the ftatute 
“< of the eleventh and twelfth William III. and the 
“ Lord Chancellor was of opinion, that he was not 
“** obliged to difcover; that there is no rule better 
_ “ eftablifhed, than, that a man fhall not be obliged 
“to anfwer, to what may Jubject him to the penalty 
“* of an aét of parliament, and there can be no doubt, 
‘but this is a penal law inflicting difabilities or 
“incapacities. If a bill is brought againft the, 
“ perfon for difcovery, whether he is a Papift or 
“not, he is not bound to difcover; and where is 
*© the difference between him and the perfon claim- 
“‘ing under him? Befides, what fways with me 
‘© very much is the great inconvenience that would 
“ follow, fhould this plea be difallowed ; we fhould 
“ have nothing in this court but bills of difcovery, 
** whether fuch and fuch perfons were Papifts or 
*“not, and nobody knows what confufion would 
.“ follow, therefore the plea muft be allowed.” Is 
it not ftrange, that whilft the courts held fuch 
doctrine, the legiflature fhould contrive, by a fide 
wind and indire&t compulfion, to force a man to 
anfwer to what may fubjeét him to the penalty of an 
. at of parliament ¢ And there ts no doubt but this is 
4 penal law. 


Further Inconveniences of the 3d of George I. 


Befides the inconfiftencies and hardfhips of the 
act, a very important inconveniency muft ever cer- 
tainly attend the execution of it. It certainly 
paffed to the end (as the preamble expreffes it) 
that the eftates of Papifts may be certainly known and 
difcovered. Should not- then the act have pre- 
fcribed fome method of afcertaining this crime of 

opery, which renders a perfon incapable of taking 
fand by defcent or purchafe; or which requires the 
inrolment of all their deeds and wills, and have 
: determined 
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determined a time (at leaft after the.deaths of the 
parties) after which, the proof of this incapacity 
or requifition fhould be precluded? It will be 
readily admitted, that the legiflature, by making 
known and difcovered the eftates of Papifts, and by 
pafling annual acts for the relief of proteftant pur- 
chafers, never could have meant or intended to 


render the titles of Papifts (if a perfon unable to ~ 


take land by defcent or purchafe can have title) to 
_ their lands dubious and uncertain. And it is clear 
to demonftration, that every title muft be dubious 
and uncertain, which depends upon a condition or 
requifition, the neceffity of which is created by fta- 
tute, but of which no legal evidence can be pro- 
cured or produced. 


4 fuppofed Cafe before the Repeal of any Part of the 
AG of King William III, 


A conveyancer knows, that by one act of par- 
liament a Papift is incapacitated to take land either 
‘by defcent or purchafé; and that by another aét, 
no deed nor will affecting land made by a Papift 
is good, unlefs inrolled within fix months. An 
abftract of a title is brought to him to perufe on 
behalf of a purchafer of a Papift’s land. The firft 
thing to be attended to is, how this fact (which is 
the ftigma guilt or crime of popery) can be 
proved or eftablifhed; for upon that, the whole 
title hinges. The omiffion to inrol fome leading 


. deed is ftated. How fhall a man after his death 


be proved not to have conformed to the eftablifhed 
church, or to have diffented from. it? And yet 
if a perfon educated in or profeffing the popifh re- 


es 


ligion, be incapable of taking by defcent or -pur- . 


chafe, (and confequently of tranfmiting, limiting, 
or felling); or if the act of William be rendered a 
nullity, by the virtual repeal ‘of the 3d Geo. I. or 
if it lofe its efficacy from its own abfurdity or in- 

4 i : confiftency, 
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confiftency, or from the prefumption and tacit 
agreement of the nation collectively and indivi- 
dually ; or if the deed or will of a Papift (who in 
fpite of that act may have taken an eftate by de- 
{cent or purchafe) be without inrolment an abfo- 
lute nullity ; how can fuch a title be approved of ? 
And if doubted, how can the ambiguity be done 
away? For the conformity or nonconformity with 
the eftablifhed church in this cafe creates the ca- 
pacity or incapacity to.take, and the obligation or 
-nonobligation to inrol; upan which depends the 
validity or nullity of the deed, and confequently 
. that of the title. | 

It is a fubject of aftonifhment, notwithftanding 
the grofs, palpable and pointed contradiction of 
thefe acts, how catholic landed property has been 
preferved in the very few, who {till profefs the 
tenets of that belief; and ft:ll more, how titles 
to mortgagees and purchafers have been daily 
made out, deduced through, and from perfons la- 
bouring under the firft of all defects in a title, viz. 
an abfolute incapacity to take land either by de- 
{cent or purchafe. 


liam’s AG. 


Unintended Effetts of repealing a Part of King Wil- 


We are more to commend the liberality, than 
admire the wifdom of the parliament, which re- 
pealed that part of the aé&t of King William, that 
difabled a Roman Catholic to take land by defcent 
or purchafe. In refolving to remove the incapa- 
city, they had not the precaution to provide againft 
the inconfiftencies, which muft neceffarily attend 
a partial alteration of the law. There cannot be. 
‘a doubt, but that the 3d of George I. is and was 
intended to be a penal law, and a hardfhip impofed 
upon the Roman Catholics; for the preamble 
ftates the reafon of its paffing, viz. “ in order = 
c¢ cy 


ee 

« they may be deterred (if pofible) from the like 
“¢ offences for the future.” It is well known, that 
the inrolment of deeds is attended with an expence 
for additional ftamps, for entering them on the 
rolls, and for the fees of office; another reafon, 
why fuch deeds and wills by Catholics are inrolled 
was and is “to render public and notorious the 
“ fates of papifis.” Behold now the perverfion 
of all thefe ends! A Proteftane purchafes land 
from a Papift, (and (a) now a Papift can take by 
defcent or purchafe, and therefore may fell:) the 
purchafe deed is to be inrolled; the expence of a 
purchafe deed, without a fpecial contrary agree- 
ment, is always upon the purchafer; the Proteftant 
then pays the expences, and the Proteftant’s eftate 
is rendered public and notorious; and thus what- 
ever hardfhip, expénce or inconveniency, was in- 
tended to be_impofed upon the Roman Catholic, 
is in fact transferred from him to the Proteftant: 
and at prefent, as a Roman Catholic may legally 
purchafe, the deed, by which the Proteftant con- 
veys the land to him, needs not to be inrolled ; 
and the Catholic may take under fuch a deed, 
either without any fuch expence or notoriety of 
utle, to which the protefant purchafer is fubject. 


Experimental Effects of the 3d of George I. 


In whatever light we view this ftatute, there 
appear the moft cogent reafons for repealing it. 
It has however produced fome effeéts, which form 
an experiment, how an_ univerfal inrolment att 
would tend to fimplify and improve the law. 

- Ifwe may be permitted to drop the ideas of in- 
congruity and contradiction, which I have before 
mentioned, refult from the ftatutes firft difabling, 
then virtually enabling Papifts to take land, and 


jaftly 
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Jaftly qualifying and admitting thelr pof{fion and 
feifin; we may argue from their poffeffing, paffing 
and changing their lands from the year 1717 to 
the prefent day, in the fame manner, as if the 11th 
and 12th of William had in faét never been made. 
In this fuppofition, the title of a Roman Catholic 
‘to his land is ever mere fure, clear and certain 
from that period, than the title of a Proteftant ; 
and the ftatute gives the obvious reafons for it, 
viz. the Catholic’s eftate is thereby (2) certainly 
known and difcovered; and for this reafon have their 
Jands in feveral inftances borne a higher price in 
the market, than thofe of their neighbours; nor 
will this be found unreafonable, when we refleét, 
that the eftablifhment of a regiftery with all its 
imperfections and inconveniences, certainly raifes 
the value of land in the counties of York and 
Middlefex above the rate, at which land of a fimi- 
Jar quality, will fell at in a neighbouring county, 
and fecure a preference in landed fecurities given 
for money in thofe counties over others. The 
truth of this daily appears from the advertifements 
for fales and loans in the newfpapers. : 

The neceffary inference from thefe premifes is, 
that by how much more clear the title of a land- 
owner is to his eftate, of fo much more value is it 
to a purchafer: and by how much more readily he 
can raife money upon it, of fo much more value is 
it to himfelf. The prices of land and of the funds 
muft always keep pace with each other, and by 
them the profperity and credit of the nation may 
be always afcertained. The difabling part of the 
azith and rath of William is now exprefsly re- 
pealed by the 2oth of his prefent Majefty ; but tll | 
that had been done, it was whimfically unaccount- 
able to reflect, that one ftatute, enacted as a penal 


(2) Preamble of 1% Geo. I. f 2. 
H law 
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Jaw againft the Roman Catholics, fhould have been ° 
in practice and in fact wholly difregarded, and ano- 
ther moft ftrictly obferved. For few, if any, per- 
fons ever thought of giving force to the aét of 


William, or of neglecting the requifition of 3d 
of George I. (a). 


The Decifions of the Courts upon the AG of King 
William. 


Having faid fo much of the inconfiftency and 
repugnancy of the two acts of Will. III. and.Geo. I. 
it behoves me to prove my pofitions, by fhewing 
the decifions of the courts upon them. I do it 
with that fubmiffion and deference, which is due to 
the authority of our fupreme courts: it muft be 
remembered at the fame time, that thefe decifions 
are, upon that part of an act, which is now repeal- 
ed; and I quote them, with a view and intention 
of proving, that another act ought to be repealed. 

He, who runs, may read the intent and meaning 
of the 4th fection of 11th and rath Will. II. c. 4. 
«* And be it alfo further enacted, by the authority 
«© aforefaid, that from and after the nine and twen- 
«© tieth day of September, which fhall be in the year 
<< of our Lord one thoufand feven hundred, if any 
© perfon educated in the popith religion, or pro- 
«* feffing the fame, fhall not, within fix months, af- 
«* ter he or fhe fhall attain the age of eighteen years, 
“ take the oaths of allegiance and fupremacy, and 
“¢ alfo fubfcribe the declaration fet down and ex- 
“¢ prefled in an at of parliament made in the 
“ thirtieth year of the reign of the late King 


nnaeaa#er»rv» =~a 
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(a) I find this obfervation fan&tioned by Bifhop Barnet, in 
the Hiftory of his own Time, Vol. II. p. 2z9 ; where, after fet- 
ting forth the inconfiftent feverity of this a€t, he concludes in. 
thefe words, ** Sothis a@ was not followed nor executed in any 
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Charles II. intituled, 4% af for the moré effecual 


“ preferving the king’s perfon and government, by 
“ difabling Papifts from fitting in either boufe of 
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parliament, to be by him or her made, repeated 


and fubfcribed in the courts: of Chancery or 
King’s Bench, or quarter feffions of the county, 
where fuch perfon fhall refide, every fuch perfon 
fhall, in refpeét of him or herfelf only, and not 


to or in refpect of any of his or her heirs or po- 


fterity, be difabled and made incapable to inhe- 
rit, or take by defcent, devife or limitation, in 
poffeffion, reverfion or remainder, any lands, te- 
nements or hereditaments, within the kingdom 
of England, dominion of Wales, or town of Ber- 


‘ wick upon Tweed: And that during the life of 


fuch perfon, or until he or fhe do take the faid 
oaths, and make, repeat, and fub{cribe the faid 
declaration in manner as aforefaid, the next of 
his or her kindred, which fhall be a Proteftant, 
fhall have and enjoy the faid lands, tenements 
and hereditaments, without being accountable 
for the profits by him or her received during 
fuch enjoyment thereof, as aforefaid; but in café 
of any wilful wafte committed on the faid lands, 
tenements or hereditaments, by the perfon to 
having or enjoying the fame, or any other by 
his or her licence or authority, the party difabled, 
his or her executors and adminiftrators, fhall - 
and may recover treble damages for the fame; 
again{t the perfon committing fuch wafte, his or 
her executors or adminiftrators, by action of debt . 
in any of his Majefty’s courts of record at Weft- 
minfter; and that from and after the tenth day 
of April, which fhall be in the year of our Lord 
one thotedand feven hundred, every Papift or 
perfon making profeffion of the popifh religion 
fhail be difabled, and is hereby made incapable 
to purchafe either in his or her own name, or in 

| | H 2 the 
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the name of any other perfon or perfons to his 
or her ufe, or in truft for him or her, any. manors, 
lands, profits out of lands, tenements, rents, 
terms or hereditaments, within the kingdom of 
England, dominion of Wales, and town of Ber- 
wick upon Tweed; and that all and fingular 
eftates, terms, and any other interefts or profits 
whatfoever out of lands, from and after the faid 
tenth day of April, to be made, fuffered or done 
to or for the ufe or behvof of any fuch perfon 
or perfons, or upon any truft or confidence, me- 
diately or immediately, to or for the benefit or 
relief of any fuch perfon or perfons, fhall be ut- 
terly void and of none effect, to all intents, con- 
{tructions and purpofes whatfoever.” 

In confirmation of the obvious meaning and in- 


tent of this ftatute, which indubitably was to hin- 
der Roman Catholics from taking or poffeffing 
landed property, it has been folemnly determined 
(a), that “ the perfons who were eighteen years 


«Cc 
6c 
&¢ 
ce 
“ec 
€¢ 
ce 
«¢ 
€¢ 
cC 
c¢ 
' €€¢ 
€¢ 
« 


¢oae 


old at the time of making the itatute of Wil- 
liam ITI. are within the intent and meaning, 
though out of the letter of tie act; for it is re- 
markable, that this claufe extends only to the cafe, 
where the papift is under the age of eighteen 
years at the time, that the lands come to him; 
but where the papift is above eighteen years of 
age when the land comes to him, he is utterly 
difabled to take, and the eftate is void” (4). 
Devife to a papift, is a purchafe within this 
act’’ (c): and it is fettled, “* that either a de- 
vife or fettlement to a perfon profeffing the po- 
pifh religion of above eighteen years and fix 
months of age, is void, and the perfon not capa- 


(2) 9 Mod. 35. Trin. 9. G. Carrick v. Errington. 
(4) Wm. Rep. 254. Trin. 1717. Vane v. Fletcher. 
(c) 9 Mod. 170. Roper v. Ratcliffe, in the Houfe of Lords, 
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“ ble of taking: the act intending utterly to difable 
“© the papift of that age to take any new acqui- 
“ fition, or what was not bis ancient inberitance” (a). 
The ftatute extends to trufts as well as legal eftates, 
and to aterm of years, or even for fix months, as 
well as to a freehold or an inheritance, and “ the 
“ truft of a term is as much within the act as the 
‘¢ legal intereft of a term (4).” 

It appears, that thefe decifions upon the incapa- 
city of a papift acquiring any land by purchafe 
either under a deed or will, are ftri€tly confonant 
with the words, fpirit and meaning of the aét: but 
what judgment are we to form of the decifions 
made upon the other words of the att, be difabled 
and made incapable to inberit, or take by decent, de- 
vife or limitation in poffeffion, reverfion or remainder 
any lands, &c.? ‘The fingularity of thefe decifions 
will fcarcely be credited. 

To inherit or take by defcent is certainly to take 
by operation of law, and not by the act of the 
party (c). Lord Dover being poffefied of a 
<< long term for years, made his will, and his lady, 
«© who was a papift, executrix thereof. And it was 
“ refolved by Lord Chancellor, that notwithftand- 
ing the difabling act of the 11th and rath of 
Will. III. the term vefted abfolutely in her; and 
this was not a purchafe within that a. And 
he faid, that a papift may be a tenant in dower 
or by the curtefy; becaufe, in all thefe cafes, it 
is by operation of law, and not by the aft of the 
“ party, that the eftate comes to him.” Ir re- 
quires feme flight knowledge of the law to per- 
ceive the diftinétion between an executor taking’ a 
chattel intereft (fuch as is a term of years) as exe- 
cutor, and a perfon’s taking the fame intereft under 
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(2) 2 Wm. Rep. 4, 5. (4) 9 Mod. 192. 
(c) 3 New Ab. 799. cafe of Lord Dover’s Will, and Vin. 


title Papilt, 
TT 3 a de- 
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a devife or deed. Whatever a man inherits or 
takes by defcent, muft be a freehold and inheri- 
tance, not a chattel intereft or term for years. In 
a ftatute fo highly penal, the Court very humanely 
and liberally in this inftance, (if I may be allowed 
the expreffion) invented this evafion af the feve- 
rity of the law: but why it fhould not adhere to the 
fpirit of the law, and go beyond its ftrict letter, 
in this inftance, as well as it did in declaring that 
perfons of eighteen years and a half old at the 
time of the making of the ftatute, were within the 
intent and meaning, though out of the letter of the 
law, 1 cannot command ingenuity enough to ac- 
count for. Common fenfe tells us, that the intent 
and meaning of the act was certainly to prevent a 
papift from acquiring any ineereft even for one 
year in land: and fhall it be ferioufly prefumed, 
that a proteftant, pofleffed of a leafehold eftate 
worth £. 50,000, fhall by law be enabled to leave 
that to a papift, by making him executor, which 
he cannot give or leave him by deed or fpecific de- 
vife? When a particular object is intended to be 
accomplifhed by the legiflature, it is derogatory 
from its dignity, that the courts of law fhould in- 
yent and countenance fuch fubterfuges and evafions 
of its intended effects. The virtual repeal of the 
tith and 12th of Will. III. by the 3d Geo. I, and 
its exprefs repeal by the 20th of his prefent Ma- 

jefty juftify this language. 
. The reafon alledged for this determination, viz. 
that zt #s by operation of law, and not by any a 
of the parts, shat the eftate comes to bim, every 
body muft perceive, applies moft emphatically to 
every defcent caft by law, and would therefore do 
away the firft and chief part of this very ftatute, 
which difables a papift #o inberit or take by defcent, 
devife or limitation; for it is by operation of law, 
and not by any act of the party, that an eftate 
canes 
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comes to an heir, who takes by defcent, to a de- 
vifee, who takes under a will, and to a purchafer 
who takes by limitation under a deed. 

But the fubfequent decifions upon thefe words 
of the act, be difabled and made incapable to take by 
defcent, devife or limitation, are fll more wonderful, 
than thofe, which we have already quoted (a). 
“ The heir at law, though a Papift, 1s capadle to 
“* take the inheritance; for it is in him, though the 
“ next Proteftant of kin hath the pernancy of the 
as ope till the other becomes a Proteftant; nor 
** fhall the next remainder-man take immediately, 
“* till after the death of the Papift.” Be it ob- 
ferved, how inconfiftent and contradictory are the 
foregoing and the {ubfequent determinations (4). 
“ Per Cur. 9 Mod. 34. Trin. 9. G. in the cafe of 
““ Carrick v. Errington cited there, as fettled in the 
“© cafe of the Duchefs of Hamilton ;” Lord {Chan 
cellor King held, * That the remainder fhould take 
“© effect prefently, in the fame manner, as if a re= 
“* mainder were limited to a monk for life, or to 
“ one that refufes to take, or if fuch remainder- 
** man had been dead, and no fuch limitation had 


- © Been.” : i 


I will end my obfervations upon this ftatute, and 
the decifions upon it, with the following repetition : 
That the fiatute extends to trufts as well as legal 
efiates. Now obferve with aftonifhment how the 
courts judge of this matter (c). Per Pratt, Ch. 


Juftice, “ If Papifts take conveyances to their 


* own truftees, and if it be undifcovered, all 1s 
“ well; or if. it be difcovered, the conveyance, It - 


© is true, is void by the act; but then it revefts 


‘* again in the firft owner or truftees.” I cannot 


(2) 9 Mod. 34 Trin. 9 Geo. Carrick v. Errington, and Roper 
and Ratcliff, ubi fupra. 
(4) 2 Wm. Rep. 362. Trin. 1726, Carrick v. Errington. 
(c) 9 Mod. 194. Roper v. Ratcliff. 
H 4 difcover 


[ 104 ] 

difcover any words in the act, which either impli- 
citly or explicitly import, that the difability of a 
Papift taking a truft eftate, depends upon the dif- 
covery of its being a popifh truft. The non-di/co- 
very of the ceftuy que truft, certainly never can give 
validity to a conveyance, which was void aé initio ; 
nor can there be a revefting, without a divefting ; 
and nothing can diveft by a conveyance, but what 
thereby moves out of the grantor: but here the 
€onveyance was void, and therefore no effect can 
be given to it; and confequently nothing could 
thereby have moved out of the grantor, Again (a), 
« the act of 11th and 12th Will. III. is a bare 
s* difability ; ir creates only a difability, but makes 
* no forfeiture; it prevents a vefting, but divefts 
f° nothing that is vefted.” 

Another curious doctrine has been eftablifhed by 
the courts, which appears upon reflection equally 
incompatible with the ftatute, which incapacitates 
a papift to inberit or take land by defcent, devife or 
limitation. 

(2) * The word purcha/e in this. ftatute is only 
© a modification of the eftate, and fhajl not be 
© taken in the full extent of the word; for thofe 
© purchafes are intended only by the ftatute, by 
s* which papifts enlarge and extend their landed 
** intereft, and not where by deeds of fettlement, 
the ancient family eftate is new modelled, with~ 
* out making any new acquifition; fo that even 
s* at this day, a purchafe by Hmitation in a fettle- 
‘** ment, or by deyife to a papift under the age of 
s* eighteen years, is good, fo as fuch papift, within 
‘© fix months after he comes to that age, conform 
* and take the oaths, &c. otherwife he lofes the 
f pernancy of the profits during his life only.” 
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(2) 9 Mod. 199. 200. : 
(2) 9 Mod. 189. Hil. 5 G.1. Earl of Derwentwater’s cafe. 
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The inconfiftencies of this act and of the deci- 
fions upon it, will appear lefs ftrange, when we 
attend to the account which Bifhop Burnet gives 
of its paffing. (2) “ Thofe who brought this into 
“the Houfe of Commons, hoped, that the court 
«© would have oppofed it; but the court promoted 
“the bill; fo when the party faw their miitake, 
s¢ they feemed willing to let the bill fall; and when 
s¢ that could not be done, they clogged it with 
“* many fevere and fome unreafonable claufes, hop- 
. €© ing that the lords would not pafs the act; and | 
€¢ it was faid, that if the lords fhould make the 
“ Jeaft alteration in it, they in the Houfe of Com- 
“¢ mons, who had fet it on, were refolved to let it 
$¢ Jie on their table, when it fhould be fent back to 
*¢them. Many lords, who fecretly favoured pa- 
‘© pifts, on the Jacobite account, did for this very 
*‘reafon move for feveral alterations; fome of 
* thefe importing a greater feverity ; but the zeal 
© aoainft popery was fuch in that houfe, that the 
“© bill paffed without any amendment, and it had 
£* the royal affent.” 


Of Inrolling Deeds by a Fudge’s Fiat. 


Before I leave this fubject, I fhall Nightly touch 
upon a point of practice, which has attended the 
execution of this act of the 3d George I. It has 
been the general ufage to inrol all deeds under 
this act, not by acknowledgment of the execution 
by any of the parties to the deed, but by what is 
called a judge’s fiat; (@) which in general is 4 


(a) Hiftory of his own Time, 2d vol. p. 229. 

(4) The Fiat is nothing more, than the fignature of a judge 
to the following fuperfcription on the face of the deed. Let 
this deed bs inrolled in the court of purfuant to the fla~ 
pute, this day of 178 A. B. 


fhore 


f 106 J] 


fhort order or warrant of fome judge, for making © 


out and allowing any certain procefs, &c. 

I have not been able to trace in the books the 
fainteft idea of a deed being inrolled under a judge’s 
fiat ; fuch however has been the general practice, 
which muft appear truly furprifing, when we throw 
back our recollection, to what is faid (in page 79 
viz.) that the necefity of an acknowledgment was 
owing to the common law, which as it would not 
admit of the voluntary inrolment of a deed, even 
for fafe cuftody, without acknowledgment, much 
lefs would it permit a deed to be inrolled by virtue 
of a ftatute without acknowledgment, or fomething 
equivalent unto it. It cannot be queftioned whe- 
ther lefs formality and authority be required for the 
voluntary inrolment of a deed for fafe cuftody, or 


for the requifite inrolment of a deed under a com- | 


pulfory ftatute. Upon what ground of authority 
then did the judges introduce and continue to iffue 
thefe fats for inrolment ? It would be too hazard- 
ous to affert, that out'of many thoufand deeds in- 
rolled under fats, not one is validly inrolled. 
We have feen, that the acknowledgment of a deed 
to be inrolled under the ftatute of Henry VIII. is 
_previoufly requifite for its inrolment, not by virtue 
of that ftatute, but of the common law, (for the act 
fays nothing of acknowledgment); fo the ftatute 
of George I. is equally filent as to the mode of 
inrolment. Either then a judge hath power to 
iffue a warrant for inrolment by fiat, or he has not. 
If he hath power, it mutt be either by the prero- 
ative of his office, or by written law. There is no 
ei Pi made in any ~~ which hath come 
wader my cognizance, of a judge’s fat for this pur- 
pofe. If it be by commen tae ng srerneaive of 
; ea 18 paramount to the ftatute of Henry VIII. 
Gift before that {tatute, there was not known. any 
ni inction Of inrolled deeds; that ftatute required 


| the 
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the inrolment of a particular {pecies of deed ; but 
the mode of inrolling that particular {pecies, did 
not vary from the mode of inrolling any other 
fpecies of deed. ‘The act directed no variation in 
this mode. The fame reafoning holds to the pre- . 
fent day. ‘The common law cannot be altered, 
but by an exprefs ftatute ; the judge’s prerogative 
or power not having been extended or curtailed, 
as to any particular fpecies of deed, it is one and 
the fame. over all. Upon what ground then, do 
they affume a power to iffue fats for inrolling deeds 
of Roman Catholics under the ftatute of George 
I. which they difavow and difclaim for inrolling 
bargains and fales under the ftatute of Henry VIII. 
If this power arifes by the common law, and the 
common law has never been altered by ftatur-, the 
' Judges certainly have equal power in both cafes, 
If they can iffue a fiat for inrolling a deed in one, 
they can in every inftance. For what is the inrol~ 
ment of a deed? It is the aét of a deed becoming 
either recorded in court, or a record of the court, 
according to what has been faid above; when it 
has been entered or ingroffed upon:a roll or fcroll 
of parchment, fuch ingroffed copy fhall not be res 
corded in the court, but by fome warrant of a judge 
_of the court, in which it is intended to be inrolled. 
This warrant is faid in the books to be the ac- 
knowledgment of the deed, to which the judge figns 
his name: (a) but as the deed cannot be entered 
or recorded in the court without a judge’s name, 
fo I muft prefume, that every deed, to which a 
judge has figned his name by way of direction, 
order, warrant, authority, confent or knowledge for 


@ 


(a2) The form of an acknowledgment is—The execution af 
this deed was acknowledged by A. B. a party thereto before 
gne, and was by him defired to be inrolled jn the court of 

hore A 


jts 
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its inrolment, muft after that, neceffarily be en- 
tered or admitted as a record, by the officers of the. 
court. ‘They are bound by the judge’s orders; 
which are to them mandatory and compulfive ; 
the party, which is bound to procure the deed to 
be inrolled, can do no more, than to procure from a 
judge a direction, warrant, authority or order to 
the officer, to inrol the deed: the gature and 
mode of this direction, warrant, authority or order, 
muft be immaterial to the officer and party; the 
latter is bound to comply with the requifition of 
the ftatute, which obliges him to inrol the deed, 
and the former will not, as he ought not, record 
any deed without the fanction of a judge’s name; 
and wherever a judge’s direction, warrant, autho- 
rity or order appears upon a deed, the officer can- 
not: refufe to record it, unlefs for a reafon para- 
mount to the authority of a judge, viz. for a par- 
liamentary reafon; fuch for inftance as is the want 
of a proper ftamp. In fuch cafe, although a deed 
be acknowledged or hath a fiat, yet if it be not 
properly ftampt for inrolment, the officer will re- 
fufe to inrol it; yet if he fhould have recorded it, 
I know of no provifion in any act relative to the 
fubject, which invalidates the deed, after it hath 
been once recorded, or that makes the deficiency 
of ftamps prevent its becoming a record of the 
court. For ftamps are impofed by aéts of par- 
liament; nothing therefore relative thereunto can 
alter the common ‘law, but by exprefs words. (a) 
«¢ Statutes are not prefumed to make any alteration 
“© in the common law, further or otherwife, than 
“the act does exprefsly declare.” The nature of 
the deed remains, as it was at common law, which 
was paramount and independant of the duty upon 


ftamps. 


(a) 11 Mod. 150. 
Upon 
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Upon full and mature confideration of this fub- 
ject, I cannot help concluding my opinion, that if 
a judge do fign a fiat for the inrolment of a bargain 
‘and fale, which 1s required tp be inrolled by the 
act of Henry VIII. and it be ingroffed upon pro- 
per ftamps; and after that, it be recorded in.the 
court, it hath anfwered the intent of the ftatute, 
which requires it to be inrolled. When I fay thus 
much, I am alfo of opinion that in no cafe a judge 
fhould ever fign a fat for inrolment, without the 
acknowledgment of that party to the deed, whofe 
execution of it gives it efficacy and effect. (a) 
In the cafe of Ab/olom and Anderton, the acknow- 
ledgment was by the bargainors, viz. the matters 
and chaplains of the Savoy, before a mafter in 
Chancery, who went down for the purpofe to their 
chapter houfe: fo that if the parties had beer 
common perfons, every thing was perfectly right ; 
but it being the cafe of a body corporate, who can- 
not do folemn acts by parole, nor otherwife than 
under their common feal; a queftion arofe upon 
the validity of the inrolment. And it was agreed, 


that the indenture being once inrolled, tt was not mar | 


terial by what means, but was good being done. 
When it is confidered, that the copy of any in- 
rolment may be read in evidence, and that a deed 
ought not to be inrolled without the acknowledg- 
ment of a party to it, and that an acknowledgment 
binds the acknowledging party, and all claiming 
under him; when we alfo refle& that an acknow- 
Jedgment of a deed, is but an avowal by the party, 
that the deed to be inrolled is his own act and deed, 
and that it is his wifh and defire, that it be rendered 
notorious and perpetuated ; I flatter myfelf, that it 
will be the conclufion of all my readers, that. the 
inventions and devifes of introducing nominal par- 


(2) 3 Lev. 84. 
tics 
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ties to acknowledge deeds, and fining fats for 
their inrolment, are but evafions or perverfions of 
the real intent and purpofe of inrolling deeds ; and 
that confequently therefore, one fixt, confiftent and 
effectual mode of inrolling deeds by the acknow- 
ledgment of the granting or operating party to the 
deed, ought to be eftablifhed, as it is provided 
for in the draft of the bill annexed hereunto. 

Nothing can fo folidly confirm the doétrine I 
have attempted to eftablifh, as to confider the 
effects produced by the inrolment. For it hath 
been holden, (a) that until the deed be inrolled, 
the eftate and freehold is in the bargainor, and no- 
thing paffes from him. So in Billingbam’s cafe; 
“ bargaince before inrolment, bargains and fells to 
<¢ another, and afterwards the firft deed is inrolled, 
* and after that the fecond: yet held, that nothing 
*« pafied, for he had not any eftate in him at the 
“‘ time of the bargain and fale to give to a ftran- 
“‘ ger.” As therefore the transfer of the land is the 
a& of the bargainor, and the acknowledgment and 
inrolment of the indenture is but the continuation 
and completion of that act of transfer, ‘it certainly 
ought to be done by the bargainor. And for this 
obvious reafon was it faid by Dyer, that a bargainor 
1s eftopped by the inrolment from pleading either 
nonage or durefs, or any matter, which difproves 
the deed and deftroys it. : 


Of the Iurolment of Wills. 


. Whatever objections might be raifed againft_in- 
rolling every deed affecting land; yet confident I 


am, that the reafons, which I am about to adduce, - 


will prove the indifpenfible neceffity of inrolling all 
wills and devifes of land, in order to render them 


(a) Moore 42. 
+ hotorious, 


foam | 


notorious, public, perpetual and authentic. It 
is no fimall fatisfaction to find my opinion fupport- 
ed by fo great a man as Sir Matthew Hale. (2) 
“Te were well, if fome greater folemnity were re- 
<< quired by law in wills, whereby lands are de- 
“¢ vifed: for ever fince the ftatute of 34 Hen. 8. 


© more queftions, not only of law, touching the 


“ conftructions of wills, but alfo of faéts, arife, 
‘¢ than in any five general titles or concerns of lands 
© befides.” To fee and perfectly comprehend the 
law, nothing is fo effectual, as to trace it to its 
origin: to acquire an intuitive knowledge of an 
effect, we fhould net be ignorant of the caufe. 
The power, which individuals in this country 
have been permitted to enjoy, of difpofing of their 
poffeffions even after death, feems always to have 
extended without interruption.to perfonal property : 
fuch ‘as is money, goods, chattels, &c. but as to 
land, although the like power exifted, and was exer- 


' cifed by our Saxon anceftors, yet from the Norman 


conqueft, to the days of Henry VIII. this power 
had ceafed or run into defuetude, and exifted no 
longer, but by private cuftom in fome manors, 
boroughs and corporations. 

The inconveniency of lands not being devifeable 
was at length felt in a commercial country ; and by 
the 32d Hen. VIII. c. 1. every one was enabled to 
devife all his lands holden in foccage, and two third 
parts of his lands holden by knights fervice: and 
by 12 Car. II. c. 35. fec. 1. all tenures are turned: 
into free and common foccage ; ‘fo that at prefent 
all lands’ whatfoever are devileable by ftatute. 

Notwithftanding this act of Henry V1I1. enabling 
individuals to devife their lands in the manner be- 
fore mentioned ; we find that in the days of Car: 11. 


(2) The before-mentioned pamphlet upon a general regiftry. 
when 
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when after the then late revolution and troubles, the 
nation began to enjoy peace and quiet, and com. 
manded fome cool leifure to look forwards towards 
quieting and fettling their titles to their poffeffions, 
(for at that time almoft every man ftood in abfolute 
need of it); they paffed, an aé for the prevention of 
frauds and perjuries, commonly called the ftatute 
of frauds: (@) and amongft other remedies admi- 
niftered by that act, was that of adding “ greater 
« folemnity and notoriety to the publication of all 
*¢ devifes and bequefts of any lands or tenements, 
“‘ devifeable either by force of the ftatute of wills, 
“¢ or by this ftatute, or by force of the cuftom of 
“«¢ Kent or the cuftom of any borough or any other 
« particular cuftom, which (from the 24th June 
“1676) it was enacted, fhould be in writing, 
“‘ and figned by the party fo devifing the fame, or 
« by fome other perfon in his prefence, or by his 
«© exprefs directions, and fhould be attefted and 
« fubfcribed in the prefence of, and by his exprefs 
“ dire¢tion, and fhould be attefted and fubfcribed 
“Cin the prefence of the faid devifor by three or 
“four credible witneffes, or elfe they fhould be 
‘utterly void and of none effect.” And the ac 
provided alfo for the fame degree of notoriety and 
publicity in cancelling, altering and revoking fuch 
_ devifes and bequefts; and for the amendment of the 
law in that particular, enacted; that from thence- 
, forth, “ any eftate pour auter vie fhould be devife- 
«* able by a will in writing, figned by the party fo 
«* devifing the fame, or by fome other perfon in his 
«‘ prefence, and by his exprefs directions attefted 
«¢ and fubfcribed in the prefence of the devifor, by 
“three or more witneffes,”’ &c. | 

Whoever reflects one moment upon’ thefe par- 


(2) 29 Car. 2. ¢. 3. 
liamentary 
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liamentary provifions. for the additional folemnity 
and publicity of landed devifes, more than in wills 
of perfonal property, cannot hefitate to conclude, 
that there is more reafon alfo for fuch wills being 
perpetuated and preferved open to infpection, than 
. the wills of perfonal property. A will moreover, 
by which land is devifed, forms the moft material 
part of the title to the land devifed; and in every 
alienation or charge or fettlement of it, it will ever 
be proper to trace and prove the title, at leaft for 
fixty years-back. Nothing of this, is applicable to 
the bequeft of perfonal goods and chattels. 


Of the Spiritual or Ecclefiaftical Courts. 


It is foreign from my purpofe to trace and ac- 
count for the introduction of any legal jurifdiction 
or tribunal into this country, which is not govern- 
ed and regulated by the municipal law of the land. 
For in fact, the civil law (by which is meant the 
Roman or Juftinian code) is as foreign and diftiné& 
from the municipal law of this country, as the Tal- 
mud or the Coran. 

At a time, when the clergy had monopolized all 
licerature and knowledge, it was an eafy matter for 
them to extend that fuperiority, together with what 
their fpiritual character and functions gave them, 
over generations more docile in faith and pliant 
to credulity, than the prefent, to a dominion, {way 
or influence over the temporalties of their flocks. 
From the right, which the ordinaries acquired to 
diftribute and apply the perfonal goods of inteftates 
pro falute animarum defunctorum according to the 
doétrine of thofe days, that the perfons, who had 
the charge and care of men’s fouls in their- a 
time, were the moft proper to fee to the applica- 
tion of their property after death, many~abufes 
gradually crept into this — and power. i 

u 


~ i 
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Such ever has been, and fuch ever will be the 
cafe, where the fpiritual power affumes, or even 
receives any temporal jurifdiction. For if any 
fpiritual authority does exift, it is in its nature ef- 
fentially diftinct from and independant of all hu- 
man inftitution : and from the inftant, that it raifes 
itfelf upon any other bafis, than that of the divine 
gift or miffion, it perverts its origin and inftitu- 
tion, and becomes of courfe much more liable, 
from an heterogeneous principle, to all forts of 
abufes, than if it were a mere temporal power or 
jurifdiction. 


How the Right of Adminiftration probably came to 
the Ordinary. 


It is no uncommon thing at the clofe of life, 
that a perfon repenting of his fins, may from a juft | 
principle of reftitution or reparation, wifh to have 
a certain fum of money applied in a fecret manner, 
in-order to avoid fcandal or difgrace ; and in thofe 
countries, where auricular confeffion is in afe (as. 
it then was in England) fuch applications are ufu- 
ally left to be made by the fpiritual director of the 


. penitent, who may probably have fuggefted the 


ropriety, or infifted upon the neceffity of them. Ic 
1s alfo frequent (amongft thofe, who hold, that there 
is in the next life a place of temporary punifhment, 
where we are purified from our flighter failings, 
which have not deferved the eternal torments of 
hell, and that the prayers and interceffions of the 
living are an inducement to the mercy of Almighty 
God, to alleviate and abbreviate their pains and 
punifhments) to make donations to ‘particular 
churches and particular perfons, in order that cer- 
tain facrifices and prayers may be offered up to Al- 
mighty God with this view, ‘for the repofe “ ond 
: OULS ; 
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fouls: as we read in the books of the Macca. 
bees (2). ‘“ He making a gathering fent 12000 
<< drachms of filver to Jerufalem, to have facrifice 
‘* offered for the fins of the dead, well and right- 
“ eoufly thinking of the. refurrection: for unlefs 
“he hoped, that they who were flain, fhould rife 
“ again, it would feem fuperfluous and vain to 
“* pray for the dead. It is therefore a holy and 
“healthful cogitation to pray for the dead, that 
« they may be loofed from their fins.” Thus as in 
thofe days, (viz. 200 years before the coming of 
Chrift) the money, which was thought proper to 
be applied to this purpofe, was fent to the priefts 
of the temple, fo probably was it, in latter times, 
depofited in like manner with the priefts of the new 
law: and fo by degrees, not only that part of the 
property of the deceafed, which was devoted to 


~thefe purpofes, was often vefted in the ordinary, 


but the whole perfonal eftate became vefted in him, 
with an expreffed or implied injunction and obliga- 
tion of applying the refidue or remainder (if any) 


‘unto or amongft the relations of the deceafed. 


‘This appears to me to have been the original fpirit 
and intention of the ordinary’s power in this re- 


fpeét. But a mixture of fpiritual and temporal 


power will never blend properly together. 
It is very evident, that abufes of this right and 


- power crept in at-a very early period: for in the 
.year 1285 (5) the legiflature takes notice, that 


“© whereas after the death of a perfon dying in- 
‘«teftate and in debt to feveral, the goods come to 


‘s the ordinary to be difpofed (behold here the ufage, 


'. (a) 2-Mac. XII. 43. Although thefe books are holden to 
. be apocrypha, yet they are read in the church of England 


for example of life and inftrufion of manners (Art. IV.) which 
would not be, if they did not contain true and authentic 


hiftory. . 
. (6) 13 Ed. 1. ¢. 19. 
| I 2 | into 
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4mto which the abufe had crept, and then follows 
the remedy) “ the ordinary from henceforth fhall 
‘¢’ be bound to anfwer the debts, as far forth as the 
“© goods of the dead will extend, in the fame man- 


«© ner as his executors would have been bounden, 
« if he had made a will.” 


The Spiritual Courts bad not the original Cognizance 
of Wills. | 


_ By the ancient Britifh laws, the probate and ju- 
rifdiction of wills did originally (as it always ought) 
belong to the temporal courts: for we find in 
Glanvill, the earlieft writer and moft authentic 
quoter of the common law (a), that there is a writ, 
which lies at common law, to recover a legacy. 
And in the regifter there appears to be a writ de 
rationabili parte. \t was about the time of Richard 
the 3d, that wills were proved in the fpiritual 
courts (4). In all other nations they are proved in 
the temporal courts. And in many places in Eng-. 
land, even at this day, the lords of manors have 
the probate of wills (¢): and Tremayle, who was 
then king’s ferjeant, told the Court, that he was 
fteward of feveral manors in his county, where 
both freehold and copyhold tenants proved their 
wills before him in the courts baron; which par- 
ticular cuftoms were (as before obferved) a reten- 
tion or relict of the ancient general law or ufage. 
Linwood, who was dean of the Arches, and wrote 
about the time of Hen. VI. doth confefs, that the 
probate of wills did belong to the ordinaries, mon 
de communi jure, but by cuftom. And archbifhop 
Parker publifhed a book in 1573, in which he fays 


(2) Lib. 6. ©. 6, 7. 
(4) Fitz. Teftam. 4. . 
&) Nene lex Teftamentaria, p. 462. Henfloe’s cafe, 
9 ep. 35. 
nee 
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nec ullam babebant epifcopi authoritatem, preter eam 


quam a rege acceptam referebant ; teftamenta pro- 
bandi authoritatem non babebant, nec adminiftrationis 
poteftatem cuique delegare non poterant (a). 
Anciently (4), upon the death of an inteftate, 
the fon was intitled to have the heriots due to him, 
which were appointed by law, that by the lord’s 
advice or judgment ¢he inteftate’s goods be divided 
among ft bis wife and children and the next of kin, 
according as to every one of them of right belongs. 
And it appears clearly conclufive from the words 
of the laws of Edw. the Confeffor, that the ordi- 
nary in thofe days, had nothing to do with the ad- 
miniftration or diftribution of goods of the in- 
teftate (c). Habeant beredes ejus pecuniam et ter- 
ram ejus fine aliqud diminutione, et rect? dividant 
inter fe; for if this right of the heir to the goods 
and land had not been under the ufual temporal 
jurifdition of the common law, it would wa 


. have been mentioned to be under fome other jur 


diction. And Mr. Selden fays exprefsly, ‘ that 
“ until King John’s time, it feems the jurifdic- 
“* tion over the inteftate's goods, was as of other 
‘* inheritances alfo, in the temporal courts; yet no 
‘* fufficient teftimony is found to prove it exprefsly : 
“ only when the common laws of thofe times fpeak 
“* of inteftates, they determined the fucceffion by 
«© like divifion, as thofe of the Saxon times, In 
“¢ certain laws attributed to Will. the Firft (d), 


“<< we read, Si home mouruft fans devife, fi departent _. 


“Jes infants, lerité inter fe per ovell. And after, in 
“ Henry I. laws (¢), 5% quis baronum vel bominum 


(a2) Lambert, fol. 167. Selden, fol. 184. | 
(4) Canut. leg. c. 68, & Selden of the difpofition or ade 
miniftration of inteftates goods, p. 15. | 
(c) Leg. Ed. Conf. cap. de Hereroch: of Croland. 
(4) MS. in the Cotton lib. attributed to Ingulph, 

(¢) Matthew Paris. 
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“< meorum preventus, vel armis vel infirmitate, pecu- 
“€ niam fuam nec dederit, nec dare difpofuerit, uxor 
“ fua five libert aut parentes et legitimt bomines fui 
“ pro anima cjus eam dividant, ficut eis melius vifum 
‘© fuerit. Here is the firft mention, as I remem- 
“ ber, of any thing occurring in our Jaws, or hif- 
“* tories of the difpofitions of the inteftate’s goods, 
“ pro anima ejus: which indeed might have been 
“ fitly fubyefted to the view at leaft of the church. 
« But no mention as yet of any ecclefiaftical power, 
“ that tends that way ; I rather think, that there- 
“ fore no“ufe er practice was of adminiftration 
«© committed, direction given, or meddling with 
*‘ the goods by the ordinaries: but all was by 
“ friends or kindred, juxta confilium difcretorum vi- 
“ rorum, &c. . 

*€ Neither doth that of Glanvill, which was writ-: 
* ten under Henry II. tell us of any thing of the 
“* ordinaries power in this cafe, although it hath 
“* exprefs mention of teftaments, and the churches 
“ jurifdiétion of them: indeed we there find (@) that 
“< if no executor be named, then poffunt propinqué 
“ et confanguine: teftatoris take upon them the 
** executorfhip, and fue in the king’s court againft 
* fuch, as hinder the due payment of legacies, 
“© which alfo agrees well enough with that before 
** cited out of the laws of Henry I.” 

The firft interference of the church, in the ap- 
plication of the goods of inteftates, that I can 
trace, is in the charter-granted or made by King 
John in the 17th year of his reign, at Runny- 
mead (4): S# guts liber, home inteftatus decefferit, 
catalla fua per manus propinquorum parentum et amt- 
corum fucrum per vifum ecclefie diftribuantur, falvis 


(a) Glanv. lib. 7. cap. 6.. 
(4) Ina MS. preferved by Matt. Par. Roger of Wendover, 
and Tho. Rudman. 


unt 
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uni cuique debitis, que defunttus eis debebat. Thefe 
words per vifum ecclefe cannot in any manner im- 
port a judicial or any other power in the church: 
they feem to import a fort of teftimony, or noto- 
riety only of its being done in the face of the 
church, or before the ordinary, as it is faid in writs 
of fummons per vifum proborum legalium bominum, 
or as Mr. Selden underftands it, dy the direction 
and advice of the ordinary. 

We are to obferve, that by this charter the ad- 
miniftration and diftribution of the goods of the 
inteftate were directed to be made only by the next 
of kin and the friends of the deceafed, per manus 
propinquorum parentum et amicorum fuorum: and yet 
very foon afterwards we may trace the interference 


of the ordinaries gaining gradual ground towards 


that abfolute dominion, power and authority, which 
they afterwards exercifed without controul. For 
we read in Bracton, who was a judge in the reign 
of Henry 3d (4), “* Si Liber homo inteftatus et fubitd 
“° decefferit, dominus fuus nil intromittat de bonis de- 
<< functt, nift de hoc tantum quod ad tpfum pertinuerit 
 Cfcilicet .quod habeat fuum beriott) fed ad ecclefam 
“ et amicos pertinebit executio bonorum.” 
The ordinaries, foon after they had acquired this 
joint power with the next of kin, foon found means 
to exclude the latter from any participation what- 
foever in the adminiftration and diftribution of the 
goods of inteftates: for in the 42d year of the reign 
of the faid King Henry the 3d, we read of an ar- 
ticle granted in the fynod of London (4): “ Idem 
< = mortuo baico fine teftamento, nom capiantur 
“< bona ipfius in manus dominorum. Sed inde folvau- 
° tur debita ipfius, et refidua in ufis filiorum, Jervoe 


(a) Braéton, lib. 2. de acq. rer. dom. c. 26, fect. 2. 
(4) In annal. Bartomenfis con. pernes. V. cl. Thorm. Allen 
Oxon. MS. A. 1257. 
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< rum et proximorum indigentium, pro falute anime 
“<< defuntti, in pios ufés per ordinarios committantur, 
“ nifi quatenis fuerit domino fuo obligatus.” It is 
curious to obferve the gradation of this ufurped or 
acquired power of the ordinaries; firft, as we have 
feen, they were called in as witnefles or confulted 
as advifers; then they became joint executors or 
adminiftrators; then fole adminiftrators and diftri- 
butors of the goods of the inteftates: but ftill the 
pious ufes, to which they pretended to apply them, 
were the payment of debts and the fuccour and re- 
lief of the children and needy relations of the de- 
ceafed. Nor did the abufes of this ufurped power 
ceafe, till the ordinaries had acquired an arbitr 
and difcretionary right or authority of diftributing 
and difpofing of all the goods of the inteftates. The 
different gradations of this ufurped power are the 
cleareft proofs of its introduction and eftablifhment, 
upon the decline and abolition of the ancient laws 
and cuftoms of the realm. 


Lands were formerly devifeable. 


It appears both from records and hiftory, that 
in the days of our Saxon anceftors, goods (or per- 
fonal eftate) as well as lands paffed by defcent ; 
‘and the lord of the fee was in the place of a judge, 
to fee upon the death of any of his tenants, that 
there fhould be an equality in the diftribution, as 
well of the goods, as of the lands amongft the chil- 
dren and next of kin: for if there were children, 
they excluded all the kindred of a more remote de- 
gree, and therefore the rule was, Si diberi non Sunt, 
proximus gradus in poffefiione fratres, patrui, avun- 
cult, &c, 

The cuftom of Gavel’ Kind, which was retained 

through Kent, and fubfifts even to this day in 
{ome parts of that county, is nothing more, than a 

relict 
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relict of the ancient common law, according te. 
that, Si quis inteftatus obierit, liberi gus bereditatem 
aequaliter dividant (a). 
This alfo clearly proves the ancient law of de- 
vifing land; for inteftacy is not fpoken of, where 
there is not a cuftom or ufage of willing. 


Ibe Norman Feudal Syftem incompatible with the 
| Power of devifing Lands, &c. 


When William the Norman found it political to 
change the landed tenures of the kingdom, and in- 
troduce a more rigorous form or mode of the feu- 
dal] fyftem, it annihilated at once the power of de- 
vifing lands ; for a feud was at firft no more, than 
a right, which the vaffal had to take the profits of 
his lord’s lands, rendering unto him fuch feudal 
duties and fervices, as belong to military tenure ; 
fo that the tenant had only the ufe of the land, 
and the property ftill continued in the lord. Thefe 
feuds were originally holden only at the will of the 
lord, ‘but afterwards were continued to the tenant 
during his life; in either of which cafes, they could 
not be difpofed of by will, for a will is the actual 
difpofition of a right or intereft, which furvives the 
teftator. . Feuds, in procefs of time, became here- 
ditary and perpetual, and even then the perfonal 
fervices and duties, which the feudal tenant was 
bound to pay to his lord, were of fuch a nature, 
as effentially precluded the power of difpofing 
of the feud by will; for there were certain profits 
of ward and marriage, which became due to the 
lord, if the heir was under age, at the death of the 
tenant; and if of full age, the land fell into the 
lord, who became entitled to relief; the payment 
of which relief was in the nature of a new purchafe, 


(#) Lambert fo. 167, & Selden fo. 184, 
or 
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or a price paid to the lord for the land. The feu- 
dal tenants were bound moreover to the defence of 
their lord’s perfon in the field, and to attend and 
give him their advice and counfel once at leaft in 
three weeks in his courts. Strength of body and 
ability of mind were therefore requifite, to render 
thefe fervices properly and duly to the lord. And 
in this fyftem, it certainly was reafonable, that the 
lord fhould have the education of the heir, that he 
might inftruct, educate and form him fo, as to be 
capable of rendering the due fervices of the feud 
to the lord. It was therefore incompatible with 
the feudal principle, that any man fhould be em- 
wered by will to difinherit the heir, and fo pre- 
clude the lord from his beneficial chances of ward, 
marriage and relief, and deprive him by an impo- 
tent fubftitute of the civil and military fervices, to 
which by tenure he was entitled. Befides, (fays 
Baron Gilbert), (a¢) ‘* this way of conveyance 
«© wanted that folemnity, which the feudifts thought 
“ neceffary to eftablifh in transferring lands; and 
“cif at any time a difpute fhould anfe, it might 
“ be the eafier determined by the pares comitatus, 
“«* who were witneffes to that notorious and public 
** manner of conveying by livery; and, for that 
“* reafon, I believe copyhold land was taken to be 
“* out of the ftatute of 32d Henry VIII. For their 
“* furrender which is required, as well in devifes as 
“in other alienations, anfwers the notoriety of li- 
“ very and feifin, and confequently out of the rea- 
“© fons of the prohibition of the feudal law. Thus 
“ the law continued till the invention of ufes, 
‘* which were firft found out by the clergy, to 
* evade the ftatutes of mortmain.” We have al- 
ready faid fo much of the 32d of Henry VIII. that 
it will be unneceffary. to fay more of it at prefent. 


(a) Gilbert’s Law of Devifes, p. 9. 


Of 
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Of the di ifferent Modes of inrolling Deeds in the dif- 
ferent Courts. 


Although I have made extenfive fearches amongft 
the records of the different courts, yet I do nog 
claim the pretenfion of having fearched fo minute- 
ly, as to give a {trict and accurate account of every 
deed there recorded ; the refult of my fearches has 
however more and more convinced me of the ne- 
ceffity of a regular and uniform mode of iffuing 
warrants for inrolling deeds and wills. By confi. 
dering minutely the different forts of warrants, by 
virtue of which, deeds and wills are now ufually 
entered upon the rolls, and thereby become record- 
ed in court, we fhall be enabled to judge and de- 
— termine, what fort of warrants ought only to beif- 
{ued for that purpofe. 

We have before confidered the original intent 
and meaning of a party acknowledging a deed, and 
the effects produced by that acknowledgment; and 
- J appeal to the judgment of thofe, who have really 
confidered them, whether any other method be- 
fides that of acknowledgment, can by poffibility 
anfwer the ends, for which deeds are inrolled. The 
inrolling act of Henry VIII. is compulfive upon 
all perfons, who grant land by bargain and fale for 
a pecuniary confideration. The inrolling act of 
Geo. I. is compulfive upon all Catholics, who af- 
fect their lands by deed or will. The time limited 
by both aéts for inrolling fuch deeds, is fix lunar 
months from their date or delivery. Upon their 
inrolment or non-inrolment within that {pace af 
time, abfolutely depends their validity or nullity, 
And according to every idea of common fenfe and 
plain reafon, the a€t, by which the deed acquires 
its validity, and the omiffion, by which it becomes 
a nullity, ought to ret with that party to the deed, 

4 whofe 
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whofe execution of it gives it effect; and upon 
this principle, it is generally faid, that the grantor 
fhould always acknowledge the deed. Nothing 
can more plainly fpeak this general prefumption 
or opinion, than the provifions in the aforefaid re- 
giftering aéts, for the inrolment of bargains and 
fales in the regiftry of the refpective riding of the 
county of York, where the lands comprifed in the 
deed lie. Thefe acts require, as a previous requi- 
fite to the inrolment of any fuch deed, that the 
grantor fhall acknowledge it before two juftices of 
the peace of that riding; prefuming, that if the 


deed had been inrolled in a court of record, it | 
would have been acknowledged before one of the | 


judges of the court by the grantor, as, in my 
humble opinion, it ought to be. For I again re- 
peat my opinion, that no deed whatfoever ought 
to be inrolled, till it has been acknowledged by 
the party, whofe execution of it gives its effect, 
before fuch authority, as can thereupon iffue a war- 
rant to the officers of the court to inrol it. 

I have before faid much of the nature of fats, 
under which many of the Roman catholic deeds 
are inrolled. But then this fort of warrant feems 
to have been generally confined to fuch deeds, 
unlefs in fome few inftances they have been iffued 
for inrolling deeds pro falud cuftodid. It fhould 
appear ex vi termini, that deeds fo inrolled were 
kept or depofited in fome cuftody, which is not 
the cafe. And yet it is faid in Salkeld, (¢) that 
“* at common law,” there was “ an inrolment pro 
“ falva cuftodid;” and it appears from what I have 
faid before, viz. that, as the court would not ad- 
mit of a voluntary inrolment, without the acknow- 
ledgment of the party, much lefs would they inrol 
a deed under a coercive ftatute without it; and 


(a) Salk. 348. 
therefore 
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therefore, when fuch voluntary inrolments were 
made, the deeds were ufually acknowledged pre- 
vioufly by the party. It often happens, that 
perfons wifhing to fecure and perpetuate the me- 
mory of deeds, after the parties to themt are dead, 


‘have applied to the judges of the court for a war- 


rant to the officer to inrol them; and after the 
deaths of the parties, (as in wills) what other war- 
rant can be iffued than a fiat? And it may be fairly 
prefumed, that wherever a fiat has been iffued for 
inrolling fuch a deed, when the granting or operat- 
ing party to it was living, it has been the prefump- 
tion and fuppofition of the judge, who figned the 
fiat, that the party was dead, or otherwife, that he 
would have come to acknowledge his own a& and 
deed, if he wifhed it to be inrolled and recorded. 
From the effects produced by the inrolment of 
a deed, it muft be allowed, that there is a very 
material difference between a deed inrolled, and a 
deed not inrolled; and it would be highly unrea- 
fonable, that this difference fhould be made to de- 
pend upon the act of an utter ftranger to the deed: 
for either the fiat is figned by the judge, without 
any queftion or examination into the reafon, mo- 
tive or pretenfions of the perfon, who prefents the 
warrant for figning; or it is figned upon the affi- 
davit of an attefting witnefs to the fealing and de- 
livery of the deed, by one of the parties to it. In 
both thefe cafes, the deed may come to be recorded 
in court, without the intention, and even againft 
the with of the grantor; and if we refle&, that the 
inrolment is but the completion of the aé& of tranf- 
fer, as was before obferved, the abfurdity of its 
being completed without the privity or againft the 
wifh of the grantor, will appear in its true colours, 
The court of Chancery very frequently, and the 
court of King’s Bench in fome inftances, has adopted 
another method of inrolling bargains and fales, viz. 


by | 
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by the affidavit of an attefting witnefs to the exe- 
cution of the deed ; and although I cannot even 
invent a folid and fubftantial reafon for their fo 
doing, yet muft it be allowed, that they have the 
fanétion of authority for it; and fo much cannot 
be faid in favour of fiats. It is faid(a) “ that a 
“ deed may be tnrolled without the examination of the 
“ party, upon proof by witneffes, that the party de- 
“Jivered tt.’ And(b) “ party died before acknow- 
“* Jedgment, yet the deed was inrolled.” 

To reduce this fubject to fome confiftent degree 
of reafon and regularity, we muft allow, that no 
deed whatfoever fhould be inrolled, without the 
* acknowledgment of the granting or efficient party 

. to the deed, if he be living ; and as it may often 
happen, that not only by death, but even by fick- 
nefs, bufinefs and inconveniency, a perfon may be 
prevented of hindred from appearing perfonally 
before a judge or magiftrates, to acknowledge a 
deed ; yet may he always at the fame time execute 
. a fpecial warrant of atiorney, which fhould be an- 
mcxed unto or indorfed upon, or even included in 
the deed, to empower fome proper perfon to ac- 
knowledge the execution of it on his or her be- 
half, before a judge or magiftrates, and to defire 
that it may be inrolled in a proper court. Such a 
practice is not only warrantable upon the general 
principle of all powers of attorney, gut facit per 
alium, facit per fe; but alfo more efpecially upon 
another axiom, that gui pote/t majus, poteft FP minus. 
For if a perfon can legally depute another to feal 
- and deliver a deed for him, he certainly may em- 
power ‘him to acknowledge his own execution. 
But this is 2 matter fo plain and fimple, that I 
fhall neither quote authorities, nor fay any thing 
more upon the fubject. 


(a) Godb. 270. (4) 3 Leon 84. 


Points 
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Points of practice are often the ftrongeft evi- 
dence of points of law; and nothing more forcibly 
proves, that the law intended, and in fact prefumes, 
that all deeds inrolled are or ought to be acknow- 
Jedged, than the titles, which are prefixed to the 
inrolments of each term, in every one of the four 
different courts of record; which invariably run, 
cognita et irrotulata, that is acknowledged and in- 
rolled, &c. whence it is a juft inference, that none, 
but fuch as are acknowledged, are fuppofed to be 
inrolled. 


* The Objettions againft bhe Notoriety of Deeds and 


Wills affecting Lands. 


The grand, and indeed. the only objection, 
which ever hath been raifed againft the notoriety 
of deeds and wills affecting lands is, that thereby 
family fecrets and tranfactions may be laid open 


‘and divulged; bur this will foon vanifh, when we 


reflect, that every will of perfonal property muft 
be proved in the fpiritual court ; under the feal of 
which, letters teftamentary are granted, by which 
the executor 1s enabled to maintain an action; and 


-that a will once proved, is depofited as a public 


and notorious act of the party, to which all per- 
fons, but more efpecially the next of kin (who in 
cafe of an inteftacy would have been inttled to 
the perfonal eftate of the deceafed) may have re- 
courfe, and know without being driven to the ex- 
pence and trouble of a fuit or action, upon what 
ground, and in what manner they are deprived of 
thofe rights, which the law would have caft upon 
them, if the deceafed had not counteracted its 
effects by a will. I have never known any incon- 
veniency arife from fuch publication and notoriety 
of wills: on the contrary, I believe there are few. 
perfons, who have ever been concerned in the wire 

, ° 
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of their relations or friends, who have not reafon 
to rejoice and approve of their being thus regularly 
depofited, and open to public infpection. 

If then in the bequeft of perfonal goods and 
chattels, the title to which is ever more fimple and 
obvious than to land, this notoriety is required by 
Jaw, how much more requifite is it, when an heir 
at law is either wholly or partially difinherited, 
or made liable and fubjected to a temporary or 
permanent incumbrance, or is crampt and limited 
in his inheritance, that the inftrument fhould be 
publifhed and recorded, fo as to be open to public 
infpection and confideration, without action at law 
or fuit in equity! For it is undeniable, that all 
muniments and titles to land, and emphatically 
fuch as go to interrupt the legal courfe of inheri- 
tance, fhould be matters of publicity, notoriety and 

tuity. 
-? red power of devifing lands, guardianfhips, 
&c. was either given or received by ftatute, the 
wills, by which they are devifed, are not fubjected 
to the fpiritual court, in which alone a public en- 
try of wills is made. (2) Where “a guardianfhip 
“of a child is devifed by will, it fhall not be 
“« proved in the fpiritual court, becaufe it being 
“a power given by the ftatute, it properly belongs 
“tm the courts at Weftminfter to determine, whe- 
“ther the devife was made purfuant to the ftatute, 
“‘ and therefore like wills, by which lands are de- 
“ vifed, it 1s ufually proved by witneffes in Chan- 
“cery.” But fuch probate in Chancery is not 
compulfory ; it is no copy, and therefore no record 
of the will; nor does it operate any other effect, 
than the perpetuation of the teftimony of the wit- 
neffes to the execution of the will by the devifor. 
It rarely happens, that devifes of land are made by 


(2) 1 Vent. 207. 


wills, 


ects Sv ob rea ew ee et 


[ 129 ] 


wills, which do not difpofe of fome perfonal eftate : 
the quere then arifes, when the land devifed is the 
principal object of the teftament, fhall it, or fhalk 
it not be adjudged by. the fpiritual court? Now 
what can be more abfurd and inconfiftent, than, 
that an inftrument, by which property is difpofed 
of in this country, fhall be liable to a decifion by 
two feparate, diftinét and contrary laws? For fuch 
in faét are the Roman law, by which the eccle- 
fiaftical courts judge; and the Englifh law, which 
determines the decifions of our courts of law and 
equity. (4) Libel in the fpiricual court, “ to prove 
“a will, the defendant fuggefted — prohibi- 
“tion, that in the will there were lands and lega- 
“‘ cies devifed, and that the teftator was non com- 
“t pos mentis ; but the prohibition was denied, be- 


© caufe the ftatute of Hen. VIII. never intended 


“ to diminifh the jurifdiction of the fpiritual court, 
“‘ as to probates; and it might be very inconve- 
“ nient to ftay the probate in this cafe, becaufe 
«< whilft it is ftayed, the executor cannot fue for 
“¢ debts; and by that means they may be loft, and 
“¢ the will not performed ; and it would be to no 
“‘ purpofe to grant a prohibition as to the lands, 
““ becaufe as to them the probate is coram non ju- 
*« dice, and cannot be given in evidence in any 
* court of law:” 

Who does not fee the extremity of folly, in 
obliging devifees in general to enter and prove 
wills paffing lands in a court, which hath not, nor 


. can have any cognizance or jurifdiction over them. | 


Independant of the. ufelefs expence, it is highly 
derogatory from the dignity and refpect due to 
our national jurifprudence. (4) ‘ Where ‘a will 


‘* is made of lands and goods, the temporal courts, . 


(a) Partridge v. Cave, 2 Salk. 553.. i. 
(4) Netter v. Brett, W. Jones 355. Cr. Car. 391. 395. 
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“. € will not prohibit it to, be proved in the fpiritual 


“court. ’Tis true, this was againft the opinion of 
« Juftice Croke, becaufe the land being the prin- 
“* cipal, the fpiritual court had no authority in fuch 
“‘ cafe. And that ic would be inconvenient if they 
“ fhould; for the fentence given in that court 
““ might have fome influence upon any fuit, which 
“* might happen in the temporal courts concerning 
“the land.(@) And it fs faid elfewhere, that a 
“ will of lands ought not to be proved in the fpi- 
« ritual court.”? From thence and the like cafes, 


we fee the inconveniency and incongruity of the’ 


prefent law of devifes of lands, and the urgent ne- 
ceffity of publifhing and perpetuating all wills and 
eodicils in any manner affecting them; for by 
them, titles are weakened or confirmed, heirs at law 
difinherited, purchafers and mortgagees ftrength- 
ened or fhaken in their purchafes or fecurities, and 
all. perfons claiming right under the devifor, moft 


materially affected. Every end of notoriety and 


perpetuity will be anfwered byinrolling wills affect- 
ing lands, in the ike manner, as wills of perfonalty 
are now entered for weaker reatons, in the fpiritual 
eourt. As the law ever favours the heir, it will 
prefume him to have the right, until it be proved 
thar he is difinherited: he ought not therefore upon 
any principle of law or equity to be driven ‘to 
.expence and litigation, in order to prove his own 
. difherifon; efpecially as fuch difherifon is effeéted 
by a legal act or inftrument, which is warranted by 
an exprefs ftatute. But yet the title, which is ac- 
quired under fuch will, is in its nature inferior to. 
the title acquired by the defcent, ‘which is -caft at 
law. (2) “So if a devife be made to John Stiles. 
“ and his heirs, who is heir at law to the devifor, 


(2) Hill v. Thornton 118. 
(4) 3 Co. 31. a Plowden’s Com. 344. p. 
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# this is 4 void devife ; and the heir thall take by 
«© defcent as his better title, for the defcent 
“« ftrengthens his title, by taking away the entry 
“ of fuch, as may poffibly have right to the eftate ; 
<* whereas if he claims by devife, he is in by pur- 
“ chafe.” 3 | 

It is a decided point (¢), “ that where a2 man 
«© makes a general devife of all his lands, and af-- 
“* terwards purchafes other lands without any new 
“© publication of his will,: and dies, the after-pur- 
“¢ chafed lands. fhall not pafs by the will,--but thall 
© go to the heir at law; for the f{tatute impowers 
“ only perfons baving lands.to devife, and he had 
“ not thefe after purchafed lands at. the time of 
“* making his will, and therefore not within the 


"© ftatute. Befides fince-the intent of the devifor 


“is the beft rule for conftruing wills, ic will be 
“© very reafonable, that he never defigned to con- 


© yey thefe particular lands, fince he had them not 


““ in his power nor poffeffion, when he fettled 
© the difpofition of his other poffeffions.” The 
ftatute ‘of Char. II. requires the atteftation of three 
credible perfons to every will paffing land: now is 
it not highly unreafonable, that the heir at law, 
who is fo materially interefted in the date of the 


-will, or any codicil that may amount to a rea 


publication of the will, and in the validity or nul- 
lity of a will, by reafon of the requifitions of ‘the 
ftarute of Char. II. fhould be driven to his aétion 
to learn thefe fimple points, upon which his own 
right hinges? So. far from the devifee's not being 
compelled to publifh and maniteft his title under 
the will, which is the cafe at prefent, I rather think 
he ought moreover to be obliged, within a fhort 
limited. time after the death of the teftator, to ferve 
the heir at law with an attefted copy of the will. 


(2) Gilbert. Law of Devifes, p. 79: 
: K 2 J have 


L 132 ] 

I have faid thus much of the legal, equitable 
and political effects, that an univerfal inrolment of 
all deeds and wills affecting lands muft neceffarily 
produce : it remains incumbent upon me to ac- 
count to the public in a fatisfa€tory manner, for 
the innovations, changes and alterations, intro- 
‘duced into the draught of the bill, which I have 
. planned for the intended purpofe, and fubjoined 
to thefe fheets for the fatisfaétion of the public. I 


have chofen to be minute and particular in the — 


draught, rather than propofe the heads of a bill; 
judging, I hope rightly, that a more juft and fatis- 
factory judgment'will be formed upon a plan exe- 
' cuted, than executory. 

It is a matter well known, that the erection and 
eftablifhment of county regifters have been at dif- 
ferent times fuggefted, propofed and attempted in 
parliament, and always upon the principles, upon 
which I have endeavoured to fhew the propriety 
and exigency of all deeds and wills affecting land 
being inrolled. It feems beyond queftion, that the 
record of a deed fhould not depend upon the ex- 
perience, attention or judgment of the attorney or 
agent who records it, nor fhould it be otherwife 
recorded for this reafon, than verbatim from the 
original. We have before-feen-how-extremely mif- 
chievous the prefent method of entering the me- 
morials of deeds is in the counties of York and 
Middlefex.- I know not who E. B. Efguire was, 


who publifhed the beforementioned pamphlet in 


1696: it 1s however fatisfactory to find perfons 
coalefce. in opinion at the diftance of a century, 
efpecially when every reafon for that opinion, hath 
been acquiring ground and ftrength in a moft rapid 
and accumulated degree during the whole interme- 
diate time. For the truth of this obfervation I] 
only appeal to the reflection of each of my readers. 
““ Jt would make the title of freehold eftates as 


¢€ certain. 


Bnew 
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certain as that of copyholds: of which there is 
no certainty now, by reafon of latent deeds. 
adly. It would prevent frauds in buying and fel- 
ling, borrowing “and lending. The borrower 
could not impofe upon the lender, becaufe his 
eftate would appear in the regifter, as it was; 
nar could the lender impofe any hard terms up- 
on the borrower, becaufe he would be able in a 
fhort time to pay him off and transfer the debt 
to another man. jdly. This would certainly 
lower the intereft of money, increafe trade and 
hufbandry.” And in fetting forth the inconve- 


niency and difficulties that he apprehended would 
be raifed againft this plan, he continues: “ 1ft. This 


i¢ 
ce 
« 
cc 


will prevent great numbers of lawfuits, for which 
there will then be no occafion, frequent fines for 
procuration and continuation money, which will 
bring great lofs to the lawyers and money-fcri-’ 
veners, and to fome of the moft thriving ufu- 
rers. 2dly. It will difcover thofe men, that have 
mortgaged their lands two, three or more times 
over, and perhaps for more than they are worth, 
gdly. It will reduce the greateft ufurer to - 
moderation and fair dealings. I do therefore ex- 
pect that all thefe men will oppofe it to the ut- 
moft, as it is their intereft to do ; for though they 
cannot take away the integrity of an honeft man, 
yet great care is to be taken, it may not be: 
known which are fuch. For when knaves are 
once deteéted, they are undone; and by them 
the lawyer, money-fcrivener, &c. get all their 
wealth.” 
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PRAUGHT of a Bill for requiring the In- 
rolment of all Deeds, Wills, and Codicils 


relating to; touching or affe¢ting any ~ 


Freehold and Leafehold Lands, Tene- 
ments or Hereditaments within the 
kingdom of England and dominion of 
Wales, and far other purpofes therein 
mentioned, | 


BY dco it is of the moft important 
confequence to purchafers and lenders 
of money upon land fecurity, that the titles 
of the vendors and borrowers of fuch money, 
fhould be fo clearly known and afcertained, 
that no poffible fraud nor deceit can be prac- 


' tifed againft bond fide purchafers, mortgagees 


or other incumbrancers, by reafon of any pre- 
conveyance or fecret prior debt, charge or 
incumbrance : © 


' And whereas it is confiftent with the prin- | 


ciple of the ancient laws of this realm, that 
the moft folemn’ notoriety and publication 
fhould attend every change and affection of 
Jands, ‘tenements and hereditaments : 

And whereas parliament hath at differene 
times found it-expedient to enaét, that all 
deeds and wills affecting lands in certain coun- 
ties fhould be regiftered, and thar certain 
other deeds and wills fhould be inrolled or 


- regiftered throughout the natian ; 


And whereas the provifiows contained in 
fuch feveral aéts of parliament made for the 


have 
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have by experience been found in many in- - 
ftances infufficient and inadequite to the ends 
and purpofes intended to be effected by the 
{aid acts: 

And whereas upon full confideration of the 
matter, it hath appeared reafonable and expe- 
dient to repeal all the aforefaid aéts, and to 
make one general act for the inrolment of all 
deeds, wills and codicils, by which any free- .- 
hold or leafehold lands, tenements or heredi- 
taments throughout England and Wales, thall 
be in any manner affected : 

Be it therefore declared and enacted by the 
King’s moft excellent Majefty, by and with the 
advice and confent of the lords fpiritual and tem- 
poral and commons in parliament affembled, 
and by the authority of the fame, that the 
{tatute made in the 27th year of the reign of .,H¢. 
his late majefty King Henry VIII. “ for éx- 

“* rolling of bargains and fales;” and alfo ; gliz 

an act made in the ¢th year of the reign of 

her late majefty Queen Elizabeth, inticuled, 

“< An alt for the inrolment of indentures of 

‘* bargains and fales in the queen's majefy’s 

“< courts of the counties of Lancafter, Chef- 

“ ter, and bifooprick of Durbam;” and alfo 

fo much: of an act made in the, arft year of ar jac. r. 

his late majefty King James the firft, inti- 

tuled, “ 4 act againft fuch, as fhall levy any 

“< fine, fuffer any recovery, acknowledge any fta- 

“ tute, bail or judgment, in the name of anv other 

<< perjon or perfons not being privy and confenting 

“* thereto,” as relates to the acknowledgment 

of deeds inrolled; and alfo an act made4esw.s%M. 

in the 4th and sth years of their late’ ma-~ 

jefties King William and Queen Mary, inti- 

tuled, “ dn alt to prevent fraud by clande/- 

“ ting mortgages ;” and alfo fo much of an a& - 8 Wil. 3d. 
K 4. paffed — 
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paffed in the 7th and 8th years of his faid late 
majefty King William III. intituled, “ 4n af 
<< for the continuing feveral a&s of parliament 
“< therein mentioned,” as perpetuates two fe- 
veral afts, one made in the 4th & sth years 
of the reign of their faid late majefties King 
William and Queen Mary, and the other in 
the 6th & 7th years of the reign of their 
{aid late majefties, for the better difcovery of 


sd& 3d Ann. sudgments in the court of King’s Bench; and 


ath Ann, 


alfo ani a&t made in the 2d & 3d years of the 
reign of her late majefty Queen Ann, inti- 
tuled, “ 4n af for the public regiftering of all 
‘© deeds, conveyances and wills, that fball be 
** made of any bonors, manors, lands, tene- 
“< ments or beredttaments within the weft- 
“* riding of the county of York, after the nine 
“© and twentieth of September 1704;” and 
alfo one other a& made in the sth year of the 
reign of her faid late majefty Queen Ann, .in- 
tituled, “An af for the inrolment of bargains 
“< and fales within the weft-riding of the county 
“ of York, in the regifter-office there lately 
“< provided, and for making the faid regifter 
** more effettual;’ and alfo one other ‘act 
made in the 6th year of the reign of her 
fa4id late majefty Queen Ann, intituled, 
“© An ai for the public regiftering of all deeds, 
“© conveyances, wills and other incumbrances, 


wn 


rs 
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honors, manors, lands, tenements or bere- 
Gitaments within the eaft-riding of the county 
of York, or the town and county of King fton- 
** upon-Hull, after the nine and twentieth day 
* of September 1708, and for rendering the 
“* vegifter in the weft-riding more complete ;” 
and alfo one other act made in the 7th year 
of the reign of her faid late majefty Queen 

Ann, 


n~ 


a aan 


which fhall be made of, or that may affec? any 
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Ann, intituled, “ 4% af for the public regif- 
“ tering of deeds, conveyances and wills, and 
<° other incumbrances, which fhall be made of, 
“° or that may affect any bonors, manors, lands, 
<< tenements or bereditaments within the county 
“ of Middlefex, after the 29th day of September 
**\1709;” and alfo one other act made in the x Ges. . 
1ft year of the reign. of his late mayefty 
King George I. intituled, “ 4 a& to oblige 
“< Papifts to regifter their names and real eéf- 
“ tates ;” and alfo one other act made in the 3d 3 Geo. r. 


| year of the reign of his faid late majefty King 


George I. intituled, “ 4” af for explaining an 
 adt paffed the laft feffion of parliament, intituled, 
‘ An alt to oblige Papifts to regifter their names 
‘“ and real eftates, and for enlarging the time 
* of fuch regiftry, and for fecuring purchafes 
“< made by Proteftants ;” and alfo one other 8 Geo. z. 
act made in the 8th year of the reign of his 


“A 


~ jate majefty King George II. intituled, “4 af 


“< for the public regiftering of deeds, convey- 

** ances, wills and other incumbrances, that fhall 

“< be made of, or that may affect any bonors, 

“© manors, lands, tenements or hereditaments 

“ within the north-riding of the county of 

“ York, after the 29th day of September 17 36 ;”’ 

and all the matters and things therein feverally Repeated. . 
and refpectively contained, fhall be, and are 
hereby repealed, annulled and made void to 

all intents and purpofes whatfoever. 

And be it further de€lared and enaéted by No decd, wit, 
the authority aforefaid, That from and after carer af 
the day of * in the year of be valid, untefs 
our Lord 1789,.no deed, will nor codicil, froncd withia 
by which any lands, tenements or heredita- 
ments (except Copyhold or cuftomary lands) 
be the fame freehold or leafehold, fituate, 

Jying and being within the kingdom of Eng- 
land 


- 
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land or dominion of Wales, fhall or may be 
exchanged, altered, paffed, charged, incum- 
bered or affected in any manner whatfoever, 
fhall be effectual, good or valid in law’ or 
equity, unlefs fuch deed, will or codicil within 
fix calendar months to be computed refpelive- 
ly from the day of the date of fuch deed, or 
from the death of fuch teftator or teftatrix, 
dying within the kingdom of Great Britain or 


er 3 years, if dominion of Wales, or within the {pace of three 


the deed or will 


be executed 
without the 
kingdom. 


The inrolment 
to be notice to 


all perfons. 


fed and contained by and in fuch deeds, wills 


years to be computed refpectively from the 
date of the deed, in cafe fuch deed hall 
have been executed out of the kingdom of 


r 


Great Britain or Ireland, or from the death of - 


every fuch refpective teftator or teftatrix, dying 
upon or in any parts beyond the feas, fhall be in- 
rolled in fome one of his Majefty’s four courts 
of record at Weftminfter, or in the court or 
office hereby appointed and eftablifhed in 
each county, riding or divifion, for the inrol- 
ment of all deeds, wills and codicils, relating 
to, touching, concerning or affecting lands, 
tenements or hereditaments, fituate, lying and 
being within fuch county, riding or divifion 
refpectively, in the manner and form hereby 
directed, appointed and required. 

And be it further declared and enacted by 
the authority aforefaid, That the actual inrol- 
ment of every fuch deed, will or codicil, fhall, 
from and after the faid day of . 
in the year of our Eord 1789, be, and b 
adjudged, deemed and taken to be and to 
have been from the time of fuch actual in- 
rolment, exprefs and legal notice of the ef- 
tates, limitations, trufts, charges, powers, con- 
ditions, refervations, reftri€tions and provi- 
foes created, limited, declared, made, expref- 
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or codicils refpectively, to all fubfequent pur- 
chafers, mortgagees, and other incumbrancers, 
and to all other perfons whomfoever, any thing 
herein, or in any other ftatute contained, or any 
Jaw, ufage or.cuftom of thisk:ngdom to the con- 
trary thereof in any way notwithftanding. 

And be it further declared and enacted, by 
the authority aforefaid, That before any fuch Every deed ts 
deed fhall be inrolled, it fhall be acknow- ied ee 
ledged by the granting party or parties toed before "3 
the fame, or by fuch party or parties thereto, Cue ea 
whofe execution thereof gives effeét to fuch juttices of the 
deed, before any one of his Majefty’s juftices °°** 
of any of the courts of ‘record, in which the | 
fame is intended to be inrolled, or before any 
mafter ordinary or extraordinary of the high 
court of Chancery, or before two juftices of 
the peace for'the county, riding or divifion, 


‘in the court or office of which, fuch deed is 


intended to be inrolled, and the name of 
fuch judge, mafter in Chancery, or of fuch . 
juftices of the peace, ‘fhallf be fubfcribed to 
fuch acknowledgment; and the fubfcription 
of the name or names of fuch judge, matter 
in Chancery, or juftices of the peace, under 
{uch acknowledgment, upon the face of the 
deed fhall- be the authority and warrant to the 
clerks, officers or commiffioners of the re- 


_ {pective courts or offices to inrol the fame, who 


in cafe thedeed, upon which fuch acknowledg- 
ment fhall appear to be fubferibed as aforefaid, 
be properly ftampt for inrolment, fhall, and 
are hereby required to inrol the fame accord- 
ing to the directions and requifitions of this 
atk: and the form of every fuch acknow- 
ledgment to be written upon the face of every 
{uch deed to be inrolled, fhall be as followeth, 
that 1s ta fay: 
| : ee The 
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Form of ac « The execution of this deed having been 
Te “© acknowledged before me [or us] by 

« A.B. the party [or and C. D. parties ] 
“© thereto, who is [or are] bounden to ac- 
“< knowledge the fame, let it be inrolled in 
“© his Majefty’s court of 
“ or in the court or office for inrolling 
“© deeds and wills in the county, [or 
“ riding] of this = day of 
<« 178 A.B. {or A.B. and C.D.’’] 


Acknowledg- | Provided always, and be it further declared 
made by stor, and enacted by the authority aforefaid, That 
nies. in cafe any fuch perfon or perfons, whg is or 
are hereby required to acknowledge every fuch 
deed, before it fhall be inrolled, fhall not be able 
to appear perfonally before the judge, mafter 
in Chancery, or juftices of the peace, in order 
to’acknowledge and defire the fame to be in- 
rolled in the proper court or office as afore- 
faid, it fhall and may be lawful to and for 
him, her or them, by fome deed or deeds to 
be fealed and delivered by him, her or them, 
in the prefence of, and to be attefted by two 
or more credible witneffes, to make, authorize 
and ordain one or more attorney or attornies 
for him, her or them, and in his, her or their 
name or names to acknowledge the execution 
of fuch deed before fuch judge, mafter in 
Chancery, or juftice of the peace as aforefaid, 
and for him, her or them to defire, that fuch 
deed may be inrolled: and every acknow- 
ledgment of fuch party [or parties] to a deed 
fo made by his, her or their attorney or at- 
tornies, for that purpofe efpecially made, au- 
thorized, and ordained as aforefaid, fhall be 
as effeCtual to all intents, conftructions, and 
purpofes whatfoever, as if the party or parties 
had perfonally appeared, and acknowledged — 

4 : his, 
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his, her or their deed, before fuch judge, ma- 
{ter in Chancery, or juftices of the peace as 
aforefaid. 

Provided always, and it is further declared aftidavie of the 
and enacted by the authority aforefaid, That ‘x<cution of the 
whenever any perfon or perfons fhall appear be- ney may be ac- 
fore fuch judge, mafter in Chancery, or juf- wi" 
tices of the peace, to acknowledge a deed for - 
and in the name or names of the party or 
parties to the deed, it fhall and may be law- 
ful‘to and for any fuch judge, mafter in Chan- 
cery, or juftices of the peace, whenever he or 
they fhall think proper, to demand a proper 
legal affidavit of the execution of the war- 
rant, power or letter of attorney by the party 
or parties hereby required to acknowledge 
the deed as aforefaid, and to refufe or withhold 
his or their fignature to fuch warrant of di- 
rection for inrolment, until fuch affidavit as 


_ aforefaid fhall be produced: And the form 


of every fuch acknowledgment to be written 
upon the face of every fuch deed to be inrol- 
led, where the party or parties cannot perfon- 
ally appear, fhall be as follows, that is to fay. 


‘© The execution of this deed by A. B. the Form of ac- 
“‘ party, [or and C. D. parties] who seas 
‘is for are] bounden to acknowledge 
“ the fame having been acknowledged 
“ by E. F. [or and G. H.] lawfully con- 

“* {tituted the attorney for attornies] for 
« the faid A. B. [or andC.D.] to acknow- 
© ledge and defire the fame to be inrolled 
*« ‘by virtue of a f{pecial and proper powef 

_ © or warrant of attorney produced before 
“¢ me [or us] for that purpofe, let it be in- 
<< rolled in his Majefty’s court of 
“* or in the court or office for inrolling 
“ deeds and wills in the county [or riding} 

© of 


Fists for the in- 
rolmentof wills. 


Form of the 
fiat. 


ee cee 
“ of this day of 178 
« A.B. [or A. B. and C. D.}” 


And it is further declared and enacted 
by the authority aforefaid, That no executor 
nor executrix, nor other perfonor perfons who- 
foever claiming or deriving any beneficial 
intereft, right or advantage under any will 
or codicil, fhall, from and after the 
day of in the year 1789, be 


-enabled to fue for, claim or demand either 


at law or in equity, the whole or any part or 
parts of fuch beneficial intereft, right or ad- 
vantage, until the faid will or codicil, in cafe: 
it fhall affeét any freehold or leafehold lands, 
tenements or hereditaments, within the king- 
dom of England, or dominion of Wales, fhall 
have been inrolled in manner aforefaid: And 
before any fuch will or codicil fhall be inrolled, - 
a fiat, warrant or direction for inrolment fhall 
be written upon fuch will, upon a proper and 
legal affidavit being produced, or an oath 
being made of the execution of fuch will or. 
codicil by the teftator or teftatrix by one or 
more of the fubfcribing . witneffes thereto, 


before fuch judge, mafter in Chancery or juf- 


tices of the peace, as aforefaid; and then fuch 
judge, mafter in Chanccry, or juftices of the 
peace, fhall fubfcribe his or their name or 
names to fuch fiat, warrant or dire&tion; the 
form whereof fhall be as followeth : 


_ © Upon the affidavitof A.B. being produced 
“‘ [or upon the oath of A. B. being made: 

“‘ before me [or us] of the legal execution 

© of this will or codicil by the teftator or 
 teftatrix, let it be inrolled in his Maje- 

« fty’s court of or in the court 

‘© or office for inrollme deeds and wills in 

< the county [or riding] of ‘. 

. . c¢ this 
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this day of 178 
< A.B. [or C. D and E. F.}° 

Provided always, and be it further declared Pros: in cafe 
and’ enacted by the authority aforefaid, Tha ee 
in cafe all fuch attefting witneffes fhall have nefies. 
died before the expiration of the time limited 
by this act for the inrolment of fuch will or 
codicil, then fuch fat, warrant or dire&tion to 
inrol may be granted by any fuch judge, 
mafter in Chancery, or juftices of the peace, 
upon the oath or affidavit of any credible per- 
fon, who fhall have fworn to the handwriting 
of any fuch attefting witnefs as aforefaid; and 
in fuch cafe the form of every fuch fat, war- 
rant or direction fhall be as followech : 


«* Upon an oath having been made [or an Form of a2 in 
“< affidavit having been produced } before 4 <a. 
“ me [or us] by A. B. that the name of 
«°C. D. one of the attefting witneffzs to 
“this will or codicil, is in the handwri- 
“ting of the faid C. D. who, as well as 
“the other attefting witneffes thereto, is 
“ fince dead, let this will [or codicil} be 
“‘ inrolled in his Majefty’s court of 
‘‘ or in the court or office for inrolling 
“* deeds and wills in the county [or riding ] 

“of this day of 178 
“<A. B. for A. B. and C. DJ.” 


And it is hereby further declared and en- The fit fignea 
acted by the authority aforefaid, That the fub- = fF Warrant 
fcription of the name or names of fuch judge, inrolling. 
mafter in Chancerv, or juftices of the peace 
to any fuch fiat, warrant or direction for in- 
_rolment, written upon any fuch will or codi- 

cil, fhall be‘a complete authority and warrant 
to the clerks, officers or commiffioners of the 
‘refpective courts or offices, to inrol fuch will 
or codicil, who, in cafe the faid will or codicil, 

| upon 
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upon which fuch fat, warrant or direction 
fhall appear fubfcribed as aforefaid, be pro- 
perly ftamped for inrolment, fhall and are 
hereby required to inrol the fame according 
to the directions and requifitions of this act. 
Provifo in cafe Provided always, and it is farther declared 
of the lots or and enacted by the authority aforefaid, That 
upprefiton of a . ; ‘ 
will, in cafe of any mis-laying, concealment or fup- 
preffion of any fuch will or codicil, the {pace 
of fix calendar months fhalghave elapfed from 
the death of the teftator or teftatrix, dying 
within the kingdom, or the fpace of three 
years from fuch death, in cafe of his or her 
dying without the kingdem as aforefaid, it 
fhall and may be lawful to and for any fuch 
judge, mafter in Chancery, or juftices of the 
peace, upon an oath or affidavit of the fact 
being made or produced before him or them 
to his or their fatisfaction, to fign any fuch 
fiat, warrant or direction for inrolment, upon 
any fuch will or codicil fo having been mif- 
Jaid, concealed or fuppreffed as aforefaid, al- 
though the time fhall have elapfed, within 
which it ought to have been inrolled, in cafe 
it had not been fo miflaid, concealed or fup- | 
preffed ; and every fuch inrolment fhall be 
as good, valid and effectual, as if the will or 
codicil fo miflaid, concealed or fuppreffed had 
been inrolled within the time limited by this 
act, except as againft purchafers for a valuable 
confideration, and all other incumbrancers 
without notice of fuch will or codicil, where | 
the purchafe or incumbrance fhall have been 
rhade after the death of the teftator or -tefta- 
trix, and before the actual inrolment of the 
will or codicil fo miflaid, concealed or .fup- 
prefied. 
_ And be it further declared and enatted by 
the authority aforefaid, That every perfon pro- 
: curing 
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¢uring fuch acknowledgment of the execu- 
_ tion of a deed or fat, warrant or direction for 

the inrolment of a will or codicil, to be 
figned by fuch judge, mafter in Chancery, or 
juftices of the peace as aforefaid, fhall pay or Fees for ac- 
caufe to be paid the fum of 5s. to the perfon Soi Nee aaa 
or perfons figning the fame. 

And be it further declared and enacted by ‘| 
the authority aforefaid, That no fuch deed, will 
nor codicil fhall be inrolled as aforefaid, which 
fhall not have been properly ftamped according 
to the intent and meaning of the 12th fection 
of the 1gth of his prefent Majefty, c. 66. in- 
tituled, “ 4x ad for granting to his Majefty 
<¢ feveral additional duties on ftamped vellum, 
“<< parchment and paper, and for better fecuring 
“ the fiamp duties upon indentures, leafes, deeds. 
“ and other inftruments;? (that 1s to fay) And Regulation of 
it is hereby exprefsly declared to be the inten- eno Ae 
tion and meaning of the faid laftmentioned ufeu. 
act, as well as of this prefent act, that the 
number of ftamps upon each deed, will or 
codicil, fhall be proportioned to the number 
or quantity of words refpectively contained 
therein, (that is to fay) ; one proper ftamp for - 
inrolment for each deed, will or codicil, which ~ 
_-fhall contain a lefs number or quantity of 
words, than thirty common law fheets, (each 
common law fheet containing feventy-two 
words), and two fuch ftamps for. each deed, 
will or codicil, which fhall contain. any num- 
ber or quantity of words exceeding thirty com- 
mon law fheets, but lefs than forty-five fuch 
common law fheets; and fo in proportion of 
one ftamp for every fifteen common law fheets 
of feventy-two words each, which fuch deed, 
will or codicil fhall contain over and above 
the number of fifteen commion law fheets, where 

the 
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the deed, will or codicil contains in the whole 

more, than thirty common law fheets. 
Confirmationof | Provided neverthelefs, and it is hereby ex- 
the qradict aa Prefsly declared and enacted by the autho- 
in the courts of rity aforefaid, That afterfuch acknowledement 
Recor of the execution of a:deed, or fuch fiat, war- 

rant or direction for the inrolment of a will, 

fhall have been figned by any fuch judge, 


mafter in Chancery, or juftices of the peace: 


as aforefaid, if the fame fhall be inrolled in 

- any one of his Majefty’s courts of record at 

Weftminfter, the fame fhall be inrolled there- 

in in the manner and form, and for paying 

fuch fees, as are now ufed and eftablifhed in 

each refpective court, which ufages and efta- 

blifhments are hereby allowed, ratified and 
confirmed. , 

Mode of inrol- And be it further declared. and enacted by 

y cout, the authority aforefaid, That every fuch deed, 

will or codicif, fo to be inrolled in any court 

or office of inrolment in the county, riding or 

divifion, in which the lands, tenements or he- 

reditaments comprifed in or affected by fuch 

deed, will or codicil, are fituate, lying and 

being, fhall be firft fairly and faithfully writ- 

ten or ingroffed upon proper rolls of parch- 

ment of one uniform fize and dimenfion ; 

which parchment fhall be’ provided by the 

clerks, ‘officers or commiffioners of the diffe- 

rent courts or offices, and fhall be by them 

delivered gratis to all perfons applying for the 

fame, for the purpofe of inrolling any deed, 

will or cotlicil thereupon in their refpective 

court or offices; and when any fuch deed, 

will or codicil fhall have been fo written or 

ingroffed upon the rolls, and fhall have been 

examined with, and found to be a true and 

faithful copy of the original deed; will or co- 

7 5 ee dicil, 
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dicil, by the perfon bringing the fame to be 
inrolled, and one of the clerks, officer’ or 
commiffioners of fuch court or office, or his 
or their deputy or deputies, in cafe there fhall 
be the proper number of ftamps by the afore- 
faid act paffed in the 19th year of his faid pre- 
fent Majefty, and hereby required upon the 
deed; will or codicil fo to be inrolled, then 
fuch deed, will or codicil, fhall be inrolled or 
‘entered upon’ or amongft the rolls of fuch 
court or office, there to remain a record of 
fuch court or office; and the clerk,. officer or 
commiffioner of the refpective court or office, 
or his deputy or deputies, fhall thereupon in- 
dorfe upon every fuch deed, will or codicil, a 
certificate of the time of inrolling the fame, 
and fign fuch indorfed certificate. , 
' Provided always, and be it further declared £. 50 penatties 
and enacted by the authority aforefaid, That melting wih: 
in cafe any fuch clerk, officer or commiffioner, vt Proper 
_or his or their deputy or deputies, fhall in- Sine. 7 
rol or fuffer to be inrolled, any deed, will or 
codicil, which fhall not have been ftamped, 
according to the directions and requifitions of 
the faid act of the nineteenth year of the reign’ 
- of his faid prefent Majefty, and of this act, 
every fuch defaulter or defaulters fhall forfeit 
the fum of £. 50 of lawful money of Great Bri- 
tain, with treble cofts of fuit for every fifteen 
common law fheets, which fhall be contained 
in any fuch deed, will or codicil, over and 
above the quantity or number of words, there- 
by and hereby allowed of or limited to each 
ftamp, to any perfon or perfons who {hall To bs recover. 
within five years after the inrolment of any %9 °° nor 
fuch deed, will or codicil, without the requi- five years. 
fite number of ftamps, inferm or fue for: the | 
fame, .in any court of record within the king- 
an) L 2 dom 
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dom of England or dominion of Wales, by 
action of debt, bill, plaint or information, 
wherein no effoign, protection, nor wager of 
* Jaw fhall be allowed. 
Where deeds . And be it further declared and enaéted by 
and wills affeét- 
ing lands lying the authority aforefaid, That wherever any one 
in divers coun- deed, will or codicil fhall concern, relate to 
ties may be in- . 
rolled. or affect lands, tenements or hereditaments, 
- fituate, lying and being in divers counties, rid- 
ings or divifions, it fhall be at the option of 
the perfon or perfons inrolling the fame, to 
inrol fuch deed, will or codicil, in any of the 
four courts of record at Weltminfter, or in 
any court or office of a county, riding or di- 
vifion, in which any of the faid lands, tene- 
ments or hereditaments, comprifed in or af- 
fected by fuch deed, will'or codicil, fhall be 
fituate, lying and being. ; 
Where lands =» And.be it further declared and enaéted by 
ae ae ve a the authority aforefaid, That wherever any 
ct by oe deed, will or codicil, fhall have been inrolled 
abitrads to be iN any of his Majefty’s four courts of record 
entered in each at Weftminfter, or in any county court or 
re{pcctive ; 
county court. Office of inrolment, where the lands, tene- 
. ments or hereditaments comprifed in or af- 
fected by fuch deed, will or codicil, fhall be 
in divers counties, ridings or divifions, then 
an abftract of fo much of fuch deed, will or 
codicil, as relates to, concerns or affects the 
lands, tenements or hereditaments, fituate, ly- 
ing and being in any particular county, rid- 
ing or divifion, in which fuch deed, will or 
codicil fhall not be inrolled, fhall within the 
fpace of three calendar months, to be com- 
puted from the time, at which fuch deed, 
will or codicil ought to be inrolled, be-entered 
or inrolled in the county court or office, in 
which fuch Jands, tenements or hereditaments, 


comprifed 


enn ee ee ee 
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comprifed in or affe€ted by fuch deed, will or 
codicil, are fituate, lying and being refpec- 
tively: and every fuch abftract fo to be en- 
tered or inrolled, fhall be written or ingroffed 
upon vellum.or parchment (to be provided 
and -delivered by the clerks, officers or com- 
miffioners, in manner aforefaid) in a fair, le- 
gible hand; and fhall contain the date of | 
the deed, will or codicil, the names of the raat thall con- 
parties to fuch deed, or the name and de- ‘=- 
fcription of the teftator or teftatrix of any 
fuch will or codicil, and a fuffieient defcrip- 
tion of the parcels to afcertain the lands, te- 
nements or hereditaments, fituate, lying and 
being within the refpective county, riding or 
divifion, in the court or office of which, fuch 
abftrac&t fhall be entered, and the ufes, limi- 
tations,. trufts, charges, powers, conditions, 
provifoes and agreements, by which fuch lands, 
tenements and hereditaments are affected, and 
the execution of the different parties, -who 
fhall have executed the fame, and the time 
at which, and the court or office, in which 
fuch deed, will or codicil fhall have been in- 
rolled: And before any fuch abftraé& fhall be 
entered as aforefaid, the original deed fo in- 
rolled, or the original will or codicil, or a pro- 
bate thereof fhall be produced to the com- 
-miffioners, officers or clerks, or their fufficient 
deputy or deputies, who after having exa- irae 
mined fuch abftra& with the original deed, be indorfed — 
will or codicil, or probate, and found the open the deed, 
fame to be a faithful and true abftract thereof or probate. 
refpectively, fhall indorfe upon fuch deed, 
will, codicil or probate, a certificate under 
his or their hand or hands, that. a true ab- 
{tract of fo much thereof hath been entered 
in their refpective court or office, as relateth 
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to or concerneth any lands, tenements or he- | 


reditaments, over which their refpe€tive court 
or office extendeth. . 
Fees for enter- And be it further declared and enacted by 
ing abftras. she authority aforefaid, That the commiffion- 
ers, officers or clerks, fhall be allowed for the 
entry of every fuch abftra&t, as is by this a& 
dire&ted and required to be entered, the fum 
of twopence and no more, for every com- 
mon law fheet of feventy-two words each 
fheet, and fo in proportion for a greater or 
lefs quantity or number of words, which fuch 
abftract fhall contain. 
The certificate And be it further declared and enacted by 
ndorat neo? the authority aforefaid, That all deeds, wills 
to be evidence and codicils, fo inrolled either in any .of the 
of the inrol- fd courts of record at Weftminfter, or in 
any of the faid courts or offices for inrolling 
the fame in the different counties, ridings or 
divifions as aforefaid, which fhall appear to be 
fo inrolled by certificate of. fuch inrolment, 
indorfed upon any fuch deed, will or codicil, 
and figned by the proper clerk, officer or com- 
miffioner refpectively, fhall be taken and al- 
lowed as evidence of fuch inrolment, in all 
_ courts of record and elfewhere. 
Office eopiesof And it is further declared and enacted by 
ee celesees the authority aforefaid, That in all cafes, in 
where the ori- which any perfon or perfons claiming under 
enite any deed, will or codicil inrolled, fhall not 
have the poffeffion, cuftody, nor power of the 
original deed, nor of the will, codicil, or pro- 
bate thereof, then where in any declaration, 
ayowry, bar, replication or other pleading 
whatfoever, any fuch deed, will or codicil in- 
rolled, fhall be pleaded with a profert in cu- 
vid, or offer to produce the fame, the perfon 
or perfons fo pleading, fhall and may Pree 
an 
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and fhew forth, and be fuffered and allowed 


to produce and fhew forth, by the authority | 


of this act, to anfwer fuch profert, as well 


again{t his Niajefty, his heirs and fucceffors, . 


as again{t any other perfon or perfons whom- 
foever, a copy of the inrolment of fuch deed, 
will or codicil ; and fuch copy examined with 
the inrolment, and figned by the proper clerk, 
officer or commiffioner, and proved upon 
oath to be a true copy fo examined and fign- 
ed, fhali be of the fame force and effec, to 
al] intents and conftructions of law and equity, 
as the original deed, will or codicil inrolled, 
would or fhould be of, if the fame were in any 
fuch cafe produced and fhewn forth in any 
court of record or elfewhere. 


And be it further declared and enaéted by Of 


e(tablifhed. 


the authority aforefaid, That there fhall be 


erected and eftablifhed public offices for in- | 


rolling and preferving the rolls and abftracts 
of all deeds, wills and codicils within the time, 
in the manner, and at the places hereinafter 
limited, directed and appointed ; (that is to 
fay) before the day of 1789, 
there fhall be conftructed a ftrong and dry 


_ building or repofitory, fo detached from any 


other buildings, as to render the fame fecure 
from fire or other accidents, in which fuch 
rolls may be fafely depofited, and fo near 
unto the court or office for inrolling deeds, 
wills and codicils, that the fame may be daily 
depofited therein at fuch hours, at which they 
fhall not be kept open for public infpection, 
examination or ufe, at each of the following 
places, in which all deeds, wills and codicils, 
or abftracts thereof relating to, touching or 


~ 


affecting lands, tenements and hereditaments, — 


L, 4 divifions 


fituate, lying and being within the counties, . 
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divifions or ndings, hereinafier mentioned, 
fhall be inrolied or entered refpectively, (that 
is t9 fav): 


At Bedford for the county of Bedford. 

At Reading for the county of Berks. 

At Aylefbury for the county of Bucks. 

At Cambridge for the county of Cambridge. 
At Chefter for the county of Chefter, with 
the city and county of the city of Chefter. 

At Launcefton for the county of Cornwall. 

At Carlifle for the county of Cumberland. 

At Derby for the county of Derby. 

At Exeter for the county of Devon, with 
the city 2nd county of the city of Exeter. 
At Dorchefter for the county of Dorfet, with 

the city and county of the city of Pool. 

At Durham for the county palatine of 
Durham, 

At Chelmsford for the county of Effex. 

At Gloucefter for the county of Gloucefter, 
with the city and county of the city of Glou- 
cefter, and the city and county of the city 
of Briftol. 

At Hereford for the county of Hereford. 

At Hertford for the county of Hertford. 

At Huntingdon for the county of Hunt- 
ingdon, 

At Canterbury for the county of Kent, and 
the county of the city of Canterbury. . 
At Prefton for the county palatine of Lan- 

cafter. ; , 

At Leicefter for the county of Leicefter. 

At Lincoln for the county of Lincoln. 

At London for the county of Middlefex. 

At Monmouth for tke county of Mon- 
mouth. 

At Norwich for the county of Norfolk, with 
the city and county of the city of Norwich, 

. At 
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At Northampton for the county of North- 


ampton. 

At Newcaftle upon Tyne for the county of 
Northumberland, with the town and coun- 
ty of the town of Newcaftle upon Tyne 
and the town of Berwick upon Tweed. 

’ At Oxford for the county of Oxford. 

At Oakham for the county of Rutland. 

At Shrewfbury for the county of Salop. 

At Taunton for the county of Somerfet. 

At Winchefter for the county of Southamp- 
ton, with the town and county of the town 
of Southampton. 

At Stafford for the county ‘of Stafford, with 
the county and city of Litchfield. 

At Ipfwich for the county of Suffolk. 

At Guilford for the county of Surry. 

At Chichefter for the county of. Suffex. 

At Warwick for the county of Warwick, with 
the city and county of the city of Coventry. 

At Kendal for the county of Weftmoreland. 

At Worcefter for the county of Worcefter, 
with the city and county of Worcefter. 

At Salifbury for the county of Wilts, 

At Wakefield for the weft-riding of the coun- 
ty of York, | : | 

At Northarlerton for the north-riding of the 
county of York, 

At Beverley for the eaft-riding of the county 
of York, with the town and county of the 
town of Kingfton upon Hull. 

At Beaumaris for the county of Anglefea. 

Ac Brecon for the county of Brecknock. 

‘At Cardigan for the county of Cardigan. 

At Carmarthen for the county of Carmarthen, 
and county borough of Carmarthen. 

At Caernarvon for the county of Caernarvon, 

At Denbigh for the county of Denbigh, 

| At 


a 
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At Fhnt for the county of Flint. 

At Cardiff for the county of Glamorgan. 

At Bala for.the county of Merioneth. 

At Montgomery for the county of Mont- 
gomery. 

At Pembroke for the county of Pembroke, 
and town and county of Haverford Weft. 

At Radnor for the county of Radnor. 

Cousty courts All which faid buildings, repofitories, courts 


or offices how 


to be built and OF Offices, fhall be purchafed, built, repaired 


repaired. and eftablifhed at the public charge of each 


county, divifion or diftrict refpectively, to be 
raifed by the juftices of the peace thereof, at 
the general quarter feffions of the peace, in 
fuch manner, as they are empowered to raife 
money for the repairs of public or county 
bridges, and in fuch places, as to the majority 
of the faid juftices of the peace, at their ge- 
neral quarter feffions, fhall feem moft proper 
and conventent. , 

The officers or And be it further declared and enacted by 

be ceed, the authority aforefaid, That the faid officers, 
commiffioners, or clerks for managing and 
conducting the bufinefs of fuch offices or 
courts, fhall be appointed in manner -follow- 
ing (that is to fay): At the firft general quar- 
ter feffions of the peace, which fhall be hold- 
en for the refpective county, riding or divi- 
fion, in which a court or office is to be erected 
or-eftablifhed, after the day of 1789, 
every perfon reprefenting in parliament the 
county, or .any city or borough within the 
diftriét, over which the refpective inrolment- 


court or office fhall extend, fhall either at- — 


tend in perfon, or by fome fit perfon autho- 


rifed and empowered under a proper power, 


Of attorney, fealed, figned and saci oY 
ch wc 
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fuch abfentee, in the prefence of two credible 
perfons, and fball there deliver in to the faid 


court of quarter feffion, a paper in the hand- 


writing of fuch abfent elector, containing the 


_-mame, quality and defcription of the perfon, 


whom he chufes and elects for the clerk, of- 
ficer or commiffioner of the inrolment-court 
or office of that refpective diftri&t ; and in 
cafe of fuch elector appearing by deputy, 


proxy or attorney, the oath of fuch deputy," 


proxy or attorney fhall be taken in open court, 


that the paper delivered into court was figned 


and fdaled by the abfent elector in his pre- 
fence : And the perfon, who fhall have a ma- 
jority of fuch votes, fhall be declared by the 
{aid court to be duly elected the commiffioner, 
officer or clerk of the faid inrolment-court or 
office; and fhall from thenceforth be duly 
appointed, and fhall continue in fuch com- 
miffion, charge or office, for fo long a time, 
as he fhall well and faithfully demean himfelf 
therein ; and in cafe any two or more perfons 
fhall have an equal number of votes, then the 
majority fhall be decided by the votes of the 
major part of the juftices of the peace, (not 
being any of them members of parliament) 
who fhall be then upon the bench; and in 
cafe they fhall be divided into equal numbers, 
then the fenior juftice fhall have the cafting 
vote. 


Provided neverthelefs, and it is hereby fur- The regitters of 


ther declared and enacted by the authority pr feapaniat 


aforefaid, That no fuch election as aforefaid York to remain 
ell death or va- 


fhall be had or made for any officer, clerk or crios. 


commiffioner, for any of the inrolment-of- 
fices within the three ridings of the county of 
York, until the death, refignation, furrender 
or vacation of the prefent segifters, or any of 

: them, 


/ 
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them, but they fhall continue from thence- 
forth fo long as they fhall well demean them- 


felves in their faid refpective offices, commif- 


fions or charges, but fhall from the day 
of 1789 regulate, perform and execute 
the bufinefs of their refpective courts or of- 
fices, according to the tenor, requifitions and 
intentions of this act; and all future officers, 
clerks or commiffioners for the faid ridings 
fhall be elected and chofen in the manner 


hereby direéted and required. 


Who to be the 
clerks for the 
ettice for Mid- 


Provided alfo, and it is further declared 


and enacted by the authority aforefaid, That. 


from and after the day of 1789, 
the regifter-office for the county of Middlefex 
fhall be converted into the court or office for 
inrolling all deeds, wills and codicils affecting 
lands, tenements and hereditaments, lying 
within the faid county, and the fworn clerk to 
execute the office of inrolment in the high 
court of Chancery, who is appointed to inrol 
for the county of Middlefex, the chief clerk 
to inrol pleas in the King’s Bench, the clerk 
of the warrants in the court of Common- 


Pleas, and the King’s remembrancer or his 


deputy in the court of Exchequer, fhall be 
the clerks, officers or commiffioners of the 
faid inrolment-court or office for the county 
of Middlefex ; and they fhall and may from 
time to time nominate and appoint one or 


more able and fufficient perfon or perfons, for 


whom they fhall be accountable and refpon- 
fible, to be their deputy or deputies; and 


_ they fhall continue to be nominated and ap- 


pointed in the manner, in which they have 
heretofore ufually been nominated and ap- 


pointed; and they fhall regulate, perform and 
execute the bufinefs of fuch inrolment-court 


oT 
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dt office, for the faid county of Middlefex, 
‘according to the tenor, requifitions and inten- 
tions of this act. | 
. And be it further declared and enacted by penatty on offte 
the authority aforefaid, That if any fuch offi- cers neglecting 
- ers, commiffioners or clerks, either by them- “"” 
felves or by their deputies, fhall neglect to per- 
form his or their duty in the execution of their 
faid offices,.charges or commiffions, accord- 
ing to the regulations and forms by this act 
direéted and required, or commit or exercife, 
or fuffer or procure to be committed or exer- 
cifed, any undue or fraudulent praétice in the 
execution of their faid offices, charges or 
commiffions, and be thereof lawfully convic- 
.ed, then fuch clerk, officer or commifioner 
-’ fhall forfeit his faid office, charge or commif- 
fion, and pay treble damages with full cofts 
of fuit,to every fuch perfon or perfons, as fhall 
be injured thereby, to be recovered by action 
of debt, bill, plaint or information, in any of 
his Majefty’s courts of record at Weftmintter,, 
wherein no effoign, protection, privilege, nor 
wager of law fhall be allowed, nor any more 
than one imparlance. 

And it is further declared and enacted by o,, co he tan 
the authority aforefaid, That all and every fuch ken by the offi- 
perfon and perfons fo to be elected; nominated “SS. 
or appointed as aforefaid, before they or he 
fhall enter upon the. execution of the faid of- 
fice, employment or charge as aforefaid, fhall 
be fworn before one or more of the juftices 
of any of his Majefty’s courts of record at 
Weftminfter, or before three or more. of the 
juttices of the peace for the county, riding, 
divifion ‘or diftrict, for which they or he fhall 
be fo eleé&ted, nominated or appointed. com- - 
‘miffioners, officers or tlerks as aforefaid, who 

; : are 
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are hereby authorifed, empowered and required 
to adminifter fuch oath in the following words, 
(that is to fay). 

<< I 4. B. having been ele&ted, nominated 
“or appointed a commiffioner, officer 
“ or clerk for executing and managing 
“« the court or office of inrolling deeds, 
“¢ wills and codicils, within the county 
“< for riding] of do hereby 
“ folemnly fwear, that I will duly, juft- 
“ly and faithfully perform and execute 
** the faid office, charge or commiffion, 
“< according to the tenor, directions and 
‘€ requifitions of an act of parliament 
“© made in the 29th year of his Majefty 
“King George the Third, intituled, 
<< An aft for requiring the inrolment of 
“< all deeds, wills and codicils relating to, 
“© touching or affecting any freehold and 
e leafebold lands, tenements or heredtta- 
“* ments, within the kingdom of England, 
<< dominion of Wales, and for other pur- 
“* pofes therein mentioned,” according to 
‘© the beft of my judgment and the dic- 

** tates of my confcience. 

« So help me GOD.” 

Andtofindtwo And be it further declared and enaéted by 
into secoenig, the authority aforefaid, That every fuch com- 
ances of £.6000 Miffioner, officer or clerk fo to be elected, 
oe nominated or appointed as aforefaid, before 
his admuiffion to fuch office, employment or 
charge, fhall find two fufficient fureties, who 
fhall enter into feparate recognizances, before 
the lord high chancellor of England, or che 
chief juftice of his Majefty’s court of King’s 
Bench or of the Common Pleas, or of the 
chief baron of his Majefty’s court of Exche- 
quer at Weftminfter, wherein they fhall be- 
come 
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come feverally and refpectively bounden td his 
Majefty, his heirs and fucceffors, in the fum 
of £. 6000 each, for the punctual and faithful 
execution of the faid office, employment or 
charge, by the perfon fo.to be elected, nomi- 
nated or appointed, for whom they fhall have 
entered into fuch fecurity as aforefaid. 

Provided neverthelefs, and be it further Recognizances : 
declared and enacted by the authority afore- ;° preg 
faid, That when any fuch commiffioner, officer after death or 
or clerk fhall die, or furrender or vacate his ae 
office, charge or commiffion, and if within 
the {pace of three years from and after fuch 
death, furrender or vacation, no mifbeha- 
viour appear to have been committed by fuch 
officer, clerk or commiffioner, 1n the execu- 
tion of his faid office, charge or commiffion, 
then and. in fuch cafe, at the end of the {aid 
three years after fuch death, furrender or va- 
cation, the faid recognizance fo entered into 
fhall become void and of none effect, to all 
intents.and purpofes whatfoever. 

And be it further declared and enaéted by Fees for inrol- 
the authority aforefaid, That from and after "* 
the day of in the year of our Lord 
1789, it fhall and may be lawful to and for 
~ {uch commiMfioners, officers or clerks for the 
time being, to afk and demand from every 
perfon inrolling any fuch deed, will or codicil 
as aforefaid, the fum of threepence for every 
common law fheet or folio, and fo in propor- 
tion for a greater or lefs number contained in 
the deed, will or codicil fo to be inrolled ; 
and alfo one fhilling for every certificate, which 
they fhall indorfe upon any fuch deed, will or 
codicil, as hereinbefore they were directed 
to do. 

And 


% 
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for fearches. 


Pees for 
fearches, 


aiid for copies. 


Office copies to 
be ftamped as in 
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And be it further declared and enatted by 
the authority aforefaid, That the faid feveral 
entries and inrolments fhall be kept in fuch 
courts or offices open for the infpection of all 
perfons, upon all days (except Sundays and 
holydays) throughout the year, from the hour 
of ten o'clock in the forenoon till three. 
o'clock in the afternoon of the fame day ; and 
the faid commiffioners, officers or clerks for the 
time being, and their deputies, are hereby 
authorifed and empowered to demand the fum 
of one fhilling from every perfon, for each 
fearch, which he or fhe fhall chufe to make; 
and alfo to demand the fum of five fhillings 
for every fifteen common law fheets, which 
they fhall be required to make an extract 
or copy of, and fo in proportion for 4 greater 
or lefs number of words. 

Provided neverthelefs, and it is hereby fur- 
ther declared and enacted by the authority 


aforefaid, That no fuch office-copy of the 


whole or any part of any fuch deed, will or 
codicil fhall be made, but upon fuch ftamps, 
as are directed and required to be put upon 
all office copies of deeds, wills or proceedings — 
made in any of the offices connected with or 
dependant upon the high court of Chancery. 


Books to be .And be it further declared and enatted by 


kept regularly. 


and orderly. 


the authority aforefaid, That in every fuch 
court or office for inrolling deeds, wills and 
codicils as aforefaid, the clerk, officer or com- 
miffioner of fuch refpecétive court or office | 
fhall, as he is hereby bounden to the faithful 
difcharge of his office, charge or commiffion, ° 
to keep and preferve proper baoks, in which 


-entries fhall be made of.-alJ deeds, wills and - 


codicils, and of all abftraéts, that have been - 


e \ ° ° 
—Anrolled or entered in that particular court or 


°e) office ; 
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office: And every fuch entry hall fet forth 
the date of the deed, will or codicil, or ab- 
ftraét, and the name and names of the grant- 
ing or covenanting party or parties to the 
deed, or of the teftator or teftatrix, and the 
time, at which the fame was inrolled or en- 
tered. 


And be it further declared and enacted by The fees, how 
the authority aforefaid, That all fuch 29 joa tobe applied. 


hereby direéted to be made into the faid courts 
or offices, fhall be paid unto and received by 
the commiffioners, officers or clerks for the 
time being, for their care, management and 
cuftody of fuch inrolments and entries, and 
for attending by themfelves or deputies, at 
fuch hours during which the faid courts or of- 
fices are: hereby directed to be kept open as 
aforefaid, and for computing and examining 
all fuch deeds, wills, codicils and abftracts 
and for making extracts and copies thereof, 
and alfo for making and keeping fuch books 
of entries and references, and alfo for colleét- 
ing and making out fuch entries of all deeds, 
wills, codicils and abftracts, and tranfmitting 
the fame every half-year to the clerk, officer ~ 
or commiffioner of the reference office in 
London, as is hereinafter mentioned, and alfo 
for paying and difcharging all the cofts, 
charges and expences of all the parchment and 
paper ufed in their refpective courts or offices, 
and alfo for paying and difcharging whatever 
yearly or other payments, rents, taxes, impo- 
fitions or affeffments fhall from time to time 
become due and payable, for and in refpect — 
of the houfes, buildings and premiffes, in which ~ 
fuch courts or offices, and répofitories {hall 
be, and alfo whatever monies hall from time 
to time be required to keep the fame in con- 
M | ftanr, 


A reference 


office to be efta- 
lifhed, 


King to appoint 
elerks of the 
reference 

é Tice. 


The clerks to 
find two fure- 
fies, to enter 
into recogni- 
zances of 30001, 
each. 
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ftant, good and fubftantial repairs, and alfo 


for defraying all the expences, cofts and 
charges, which fhall be incurred by the poft- 
age and carriage of letters, packets and par- 
cels, and generally by all other matters rela- 
tive to the bufinefs of the faid courts or of- 
fices. - 

And in order, that perfons having occafion 
to fearch the different courts or offices for the 
inrolment of fuch deeds, wills and codicils, 
may do the fame with the greater eafe, cer- 
tainty and fatisfaction; be it further declared 
and enacted by the authority aforefaid, That 
from and after the _— day of in the year 
1789, there fhall be erected or purchafed and 
eftablifhed a reference office in or near 
in the faid county of Middlefex, at the joint 
expences and by equal contribution of each. 
county, riding and divifion throughout Eng- 
land and Wales, in which any fuch court or 
office is or fhall be eftablifhed as aforefaid. 

And it is further declared and enacted by 
the authority aforefaid, That it fhall and may 
be lawful to and for the King’s Majefty, his 
heirs and fucceffors to nominate and appoint 
by commiffion, to be iffued under the great 


feal of Great Britain, fuch two perfons, as his 


Majefty fhall think fit to be the officers, clerks. 


or commiffioners, for managing, conducting‘ ~ 


and executing the bufinefs of fuch reference 
office by themfelves, or their fufficient deputy 
or deputies, and who fhall continue in fuch 
office, charge or commiffion fo long, as they 
fhall well and faithfully demean themfelves 
therein; and they fhall before their admiffion 
to fuch office, charge or commiffion, find two 
fufficient fureties, who fhall enter into feparate 
recognizances, before the lord high yop 

cellor 
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cellor of England, or the lord chief Juftice 
of his Majefty’s court of King’s Bench, or of 
the Common Pleas at Weftminfter, or the 
lord chief Baron of his Majefty’s court of 
Exchequer, wherein they fhall become refpec- 
tively bounden to his Majefty, his heirs and 
fucceffors, in the fum of £. 3000 each, for 
the punctual and faithful execution of the 
faid office, charge or commiffion, by the per- 
fons fo to be nominated, appointed and com- 


miffioned as aforefaid: And fuch officers, And take the 


clerk or commiffioners, fhall alfo before their 

admiffion to the faid office, charge or com- 

miffion, before the lord high Chancellor of 

England, or the chief Juftice of his Majefty’s 

court of King’s Bench, or of the Common 

Pleas, at Weftminfter, or of the chief Baron 

of his Majefty’s court of Exchequer, take and 

fub{cribe an oath in the form following; that 
is to fay— : 

‘‘T A. B. having been appointed by his Ma- 

“ tefty’s commiffion, under the great feal 

‘* of Great Britain, an officer, clerk or com- 

“‘ miffioner of the reference office, do 

“ hereby folemnly {wear, that I will duly, 

‘ juftly and faithfully execute the faid of- 

“ fice, charge or commiffion, according 

to the tenor, condition, and requifitions 

“ of the act of the 29th year of the reign 

“ of his Majefty King George IIT. inti- 

“ culed, “ 4n a& for requiring the inrolment 

« of all deeds, wills and codictls, relating to, 

“© touching or affecting any freebold or leafe- 

“ bold lands, tenements or hereditaments 

“< within the kingdom of England and do- 


oath of office. 


’ § minion of Wales, and for other purpofes 


<< therein mentioned.’ So help me God.” 
And it is further declared and enacted by 
the authority aforefaid, That feparate and 
| M 2 difting 


The books, 
how to be kept. 
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diftin& books for each county, riding or di- 
vifion, in which a court or office 1s or fhall 
be erected or eftablifhed, fhall be kepr and 
preferved in the reference office, in which 
entries fhall be made of all deeds, wills and 
codicils, and of all abftraéts, that have been 
inrolled or entered in any of the courts of re- 
cord, or county courts or offices refpectively as 
aforefaid ; and every fuch entry fhall fet forth 
the date of the deed, will or codicil or abftraé, 
and the name or names of the grantor or 
grantors, grantee or grantees, or of the tefta- 
tor or teftatrix, and the county or counties, 
in which the lands, tenements or heredita- 
ments affected by fuch deed, will or codicil 
lie, and the court in which, and the time, at 
which the fame was inrolled or entered. 
One fhillingto And it is further declared and enacted; by 
be paid for «ach the authority aforefaid, That every perfon in- 
the reference rolling or caufing to be inrolled or entered 
one any deed, will or codicil or abftract as afore- 
faid, in any of the faid courts of record, or 
in any of the faid county courts or offices, is 
hereby required to pay one fhilling over and 
-above all other payments hereby directed and 
required to be made as aforefaid, for every 
fuch deed, will or codicil or abftra&t, fo in- 
rolled or entered as aforefaid, unto the clerk, 
officer or commiffioner of the court; in which 
fuch deed, will or codicil or abftraét, is re- 
{pectively inrolled or entered. 
Entriestohe And it is further enaéted and declared by 
in every saouse the authority aforefaid, That the officers, com- 
tothe refer- miffioners or clerks of the different county 
ence office. courts, are hereby dire&ted and required, in 
confideration of the aforefaid emoluments and 
perquifites hereby allowed unto them, to 
tran{mit once in every month, fuch entries of 
the different -deeds, wills,’ codicils and ab- 


ftracts, 
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ftracts, as have been:inrolled and entered in 
their refpective court or office, to the officers 
clerks or commiffioners of the faid reference 
office, who are alfo hereby required to enter 
the fame forthwith in the feveral and refpec- 
tive books, in the manner and farm aforefaid ; 
and to pay or tranfmit, or caufe to be paid or 
tranfmitted, at the fame time, the fum of one 
fhilling unto the clerks, commiffioners or 


- officers of the faid reference office, which 


they fhall have received in manner aforefaid : 
And the faid officers, clerks or commiffioners The clerks of 
of the faid reference office, fhall once in ‘he reference, 
every month, make or caufe to be made, an monthly all 
extract or entry of every deed, will or codicil, feesiané wis 
inrolled in any of the faid courts of record courts of re- 
at Weftminfter ; and they fhall receive from 
the clerks, officers or commiffioners of the 
refpective courts, in which fuch deed, will or 
codicil fhall be inrolled, the fum of one fhil- 
ling for each deed, will, codicil or abftract, 
which fhall have been received by them, at 
the time of their original inrolment or en- 
try refpectively ; all which extracts or entries The saree 
fhall be fairly written and regularly entered pooks of the. 
in the books for the different counties for reference 
. . onice, 

that purpofe kept in the faid reference 
office. | 

And it ts further declared and enacted by notice to be 
the authority aforefaid, That from and after Silt ag 
the faid day of in the year 178g, ence office of 
whenever a judgment, ftatute or recognizance, wien f2- 
(other than and except fuch, as fhall be en- nizances. 
tered in the name and upon the proper ac- 
count of his Majefty, his heirs or fucceffors) 
fhall be obtained or entered into, of or con- 
cerning, or whereby any freehold or leafehold 
Jands, tenements or hereditaments, within the 


M 3 kingdom 
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kingdom of England, or dominion of Wales, 
can, fhall or may be in any manner affected, 


in law or equity, the plaintiff or plaintiffs, 


conufee or conufees, fhall within the fpace 
of three days after the entering up of any fuch 
judgment or acknowledgment of any fuch 
ftatute or recognizance, is and are hereby 
required to give notice thereof in writing to 
the clerks, officers or commiffioners of the 
faid reference office; and every fuch no- 
tice, which fhall be figned by the clerk or 
clerks of the court, in which fuch judgment, 


ftatute or recognizance fhall be recorded re- 


fpectively, fhall contain the name or names of 
the plaintiff or plaintiffs, and defendant or de- 
fendants, conufor or conufors, and conufee 
or conufees, in fuch judgment, ftatute or re- 
cognizance refpectively; the day, on which 
fuch judgment fhall have been entered up, or 


‘ fuch ftatute or recognizance fhall have been 


acknowledged, and the amount of the fum or 
fums of money, for which fuch judgment thall 
have been obtained, or fuch ftatute or recog- 
nizance fhall have been acknowledged re- 
{pectively ; and the county, riding or divifion, 
in which any lands, tenements or heredita- 
ments are fituate, lying and being, which are 


Entries thereof Affected thereby in Jaw or equity: And the 


to be 


made. 


clerks, officers or commiffioners of the faid 
office, fhall and are hereby required to make 
entries thereof, in the refpective books of the 
faid reference office; and fhall and are alfa 
hereby required within the fpace of three days, 
to be computed from the time ¢f their receiv- 
ing fuch notice or notices, to tranfmit a copy 
or copies of the entry of every fuch judgment, 
{tatute or recognizance, to the clerk, officer 
or. commiffioner of the court or office, = 

| NG 
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the diftrict of which, any of the lands, tene- 
ments or hereditaments, fo affected by the 
judgment, ftatute or recognizance as aforefaid, 
are fituate, lying and being, in order that 2 
proper entry may be made of fuch palin 
ftatute or recognizance, in the books of each 
court or office, by the refpective clerk, officer 
or commiffioner thereof, who in confideration 
of the allowances hereby made to him and 
them, is and are hereby required to enter fuch 
"copies fo tranfmitted to them in their refpective 
books. 

Provided always, and it is further declared No tand to be 
and enacted by the authority aforefaid, That Sed by 2 
no fuch judgment, ftatute nor recognizance, slots potics 
fhall in any manner affe& any lands, tene= et % there 
ments or hereditaments, of or concerning 
which, fuch notice fhall not have been given 
to or left with the clerks, officers or com- 
miffioners of the faid reference office as 
aforefaid. . 

And it is farther declared and enacted by Fee of one 
the authority aforefaid, That the clerks, offi- Milins for the 
cers or commiffioners of the faid reference mitting the no¢ 
office, are hereby authorized and empowered << 0 sxe 
to demand of and from fuch plaintiff or plain- 
tiffs, conufee or conufees, the fum of one 
fhilling for each county, riding or divifion, to 
the court or office of which, they are hereby 
required to fend or tranfmit fuch notice of 
any judgment, ftatute or recognizance as 
aforefaid. 

And it is further declared and enaéted by ‘satisfafions 
the authority aforefaid, That from and after how to be en- 
the day of in the year of our tiged. " 
Lord 1789, in cafe the whole or any part of 
the monéy fecured under or by virtue of any 
deed, will, codicil, judgment, ftatute or recog» 

-M¥4 nizance, — 
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mizance, which fhall have been fo inrolled or 
entered as aforefaid, fhall be paid off, fatis- 
fied or difcharged, if at any time or times af- 
terwards a certificate fhall be brought to the 
clerk, officer or commiffioner of the court or 
office, in which fuch inrolment or entry fhall 
have been made, figned by the perfon or per- 
fons entitled to receive fuch monies, and at- 
tefted by two credible witneffes fpecifying the 
amount of the monies paid off, fatisfied and 
difcharged, (which witneffes fhall upon their 
oath before any one of the Judges of his Ma- 
jefty’s court of King’s Bench or Common 
Pleas, or any one of the Barons of the court of 
Exchequer, or before any one of the matters 
of the court of Chancery, or before any two 
or more juftices of the peace, or before the 
clerk, officer or commiffioner of the court or - 
office, in which fuch deed, will, codicil, judg- 
ment, ftatute or recognizance fhall have been 
inrolled or entered refpectively, who are hereby 
refpectively impowered to adminifter fuch 
oath, prove fuch monies to have been paid 
off, fatisfied or difcharged accordingly, and 
that they faw fuch certificate figned by the 
perfon or perfons intitled to receive the fame) 
and then in every fuch cafe, the clerk, officer 
or commiffioner, or his or their deputy or de- 
puties, fhall make an entry in the margin, or 
at the foot of every fuch roll of a deed, will or 
codicil, and in the margin of every book op- 
pofite to the entry of every judgment, ftatute 
or recognizance, under or by virtue-of which, 
the monies fo paid off, fatisfied or difcharged, 
fhal] have been fecured or made payable, that 
the fame have been paid off, fatisfied and 
difcharged according ta fuch certificate, to 
which the fame roll or entry fhall refer ; Pe: 
| al 
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fhali after file fuch certificate to remain upon 
record in the faid court or office: and all 
fuch clerks, officers or commiffioners are 
hereby authorized and impowered to demand 
the fum of one fhilling froin every perfon or 


perfons bringing fuch certificate, to ke entered 
and filed as aforefaid. 


a 


And it is further declared and enacted by The books tobe 
the authority aforefaid, That the faid feveral ope0!™ fear 


books of entries or extracts fhall be kept in - 


the faid reference office open for the in- 
{pection of all perfons, upon all days (ex- 


_ cept Sundays and holydays) throughout the 


year, from the howr of ten of the clock in 
the forenoon, ’till three of the clock in the 


afternoon of the fame day: And the officers, Fees for fearche 


clerks or commiffioners for the time being, 
of the faid reference office, and their depu- 
ties, are hereby authorized and impowered to 
demand the fum of one fhilling from every 
perfon, for each fearch, which he, or they 
fhall make; and alfo to demand the like fum 


of one fhilling, for every entry or extraét, | 


which they fhall be required to make a copy of, 


And it is further declared and enacted, by Application of 


the authority aforefaid, That as well the mo- 


nies paid or remitted to the clerks, officers 
or commiffioners of the faid reference office, 
at the time of their taking or receiving fuch 
entries or extracts as aforefaid, as the monies 
received for all fearches and copies as afore- 
faid, fhall be allowed unto the faid clerks, 


_ officers or commiffioners, for attending and 


collecting fuch entries or extracts from the 
faid courts of record in manner aforefaid ; and 
for purchafing, digefting and keeping the 
aforefaid books, and making fuch entries and 
extracts therein, and for attending the = 

| ONCE 
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gible. 


Recital. 


{ 170 J] 

office at the hours before mentioned, and 
for defraying the expences and charges of 
keeping one or more deputy or deputies, 
and alfo for paying and difcharging what- 
ever yearly or ocher payments, rents, taxes 
or aficfiments, fhall from time to time be- 
come due and payable, for and in refpe& of 
the houfe, buildings, and premifles, in which 
the faid reference office fhall be, and alfo 
whatever monies fhall from time to ume be 
required to keep the fame in conftant, good 
and fubftantial repair, and alfo for defraying 
all the expences, cofts and charges, which 
fhall be incurred by the poftage or carriage 
of letters, packets and parcels, and generally 
by all other matters neceffanly relating to, 
touching or concerning the faid reference 
office. 

And be it further declared and - enacted by 
the authority aforefaid, That no member of 
parliament for the time being, of any county, 
city or borough, fhall be capable of being 
chofen clerk, officer or commiffioner of any 
fuch court or office of a county, riding or 
divifion, or of the reference office, or of exe- 
cuting by himfelf or any other perfon, ‘fuch 
office, or have, take or receive any fee or 
other profit whatever, for or in refpeé there- 
of; nor fhall any fuch clerk, officer or com- 
miffioner, or his or their deputy or deputies 
for the time being, be capable of being chofen 


_ to ferve in parliament. 


_ And whereas it fometimes happeneth, that 
wills and codicils are deftroyed, miflaid, loft 
or fuppreffed, by accident, neglect or defign, 
whereby the rights of your Majefty’s liege 
fubjeéts, who might have claimed under 
fuch wills and codicils, are defeated; and 

whereas 
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whereas it may be fatisfactory for many 
perfons having made wills or codicils to 
wills, or other teftamentary difpofitions or 
inftructions, that the fame may be depofited 
during their lives, in fome fecure repofitory, 
and that no perfon, but the teftator or tefta- 
trix can have accefs during his or her life 
to fuch wills or codicils, and no other but the 
proper perfon or perfons can have ‘accefs to or 
acquire the poffeffion thereof after their deaths ; 
be it therefore declared and enacted, by the +,. ets to 
authority aforefaid, That from and after the provide an a- 
day of in the year Parent inthe 
of our Lord 1789, the faid clerks, officers for depofiting 
or commiffioners of: the faid reference office ~’ ” 
fhall prepare and diftribute into alphabetical 
and chronological. order, an apartment in the 
faid reference office, in which all wills or 
codicils, or teftamentary difpofitions or inftruc- 
tions which fhall be brought to the faid office, 
fhall be depofited, and fafely and orderly kept, 
until the fame fhall be required to be delivered 
out in marner hereinafter mentioned. 

And be it further declared and enacted, by The manner of - 
the authority aforefaid, That if any perfon geponting wilss 
chufing to léave or depofit his or her will or pai 
codicil, or teftamentary difpofition or initruc- 
tions in the faid office, fhall bring the fame 
to the faid clerks, officers or commiffioners, 
and pay the fum of 28. 6d. to fuch clerks, 
officers or commiffioners, then fuch clerks, 
officers or commiffioners fhall annex or affix 
unto fuch will or codicil, or teftamentary dif- 
pofition or inftructions, or unto the cover, 
packet or parcel, which fhall contain the fame, 

2 label or flip of parchment, upon which thal] 
be written the name and defcription of the 
teftator 
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teftator or teftatrix, with fome numerical figure 
or figures, and the name of the clerks, of- 
ficers or commiffioners, and the fame fhall be 
ftampt with the ftamp of the office, and that 
part of the label or flip of parchment, which 
Shall contain the name of the clerks, officers 
or commiffioners, and the numerical figure or 
figures, fhall be cur off by an indented fec- 
tion, and delivered to the teftator or teftatrix, 
which being produced to the clerks, officers 
or commiffioners of the faid reference office, 
or to their deputy or deputies, fhall be to him 
or her a certificated authority to demand the 
delivery of the will, codicil, teftamentary dif- 
pofition or inftructions, or the packet or par- 
cel, to which the fame fhall belong; and an 
entry fhall be immediately forthwith made in 
the books, which the clerks, officers or come . 
miffioners for the time being, are hereby re- 
quired to keep for that purpofe in alphabetical 
and chronological order, of the day, on which 
the fame was left or depofited, and of the name 
and defcription of the teftator or teftatrix, and 
of the numerical figure or figures expreffed 
upon the label or flip of parchment as afore- 
faid ; and every fuch entry ‘hall be figned by 
the teftator or tefiatrix, or his or her attorney 
or attornies for that particular purpofe efpe- 
cially authorized and deputed. 
Manner ofdeli. And it is further declared and enacted by | 
5 tls che authority aforefaid, That whenever any 
orteftatrix. perfon or perfons fhall produce to the faid 
clerks, officers or commiffioners, or their de- 
puty or deputies, any fuch label or flip of 
parchment fo indented, ftamped and figned as 
aforefaid, every fuch will, codicil, teftament- 
ary difpofitign or inftructions, or the packet 
or parcel, to which the fame fhall have been 
annexed 
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annexed or affixed, or fhall belong, fhall be 
delivered to the perfon or perfons producing 
fuch label or flip of parchment as aforefaid ; 
and the entry thereof made in fuch book or 
books as aforefaid, fhall be croffed or marked, 
and the teftator or teftatrix fo receiving back 
his or her will or codicil, teftamenrary difpo- 
fiction or inftructions, fhall fign in the margin 
of fuch book or books oppofite to the entry 
thereof, his or her name by way of acknow- 
ledging the receipt thereof; and every per- One thilling to 
fon to whom fuch delivery fhall be ‘made, prPa“sPenae 
fhall pay unto the aid clerks, officers will. 

or commiffioners, the fum of one _ fhhil- 

ling. 

Provided always, and it is further.declared Manner of de- 
and enaéted by the authority aforefaid, That no terns wi 
will, codicil, teftamentary difpofition, nor in- 2¥y- 
{tructions fo depofited as aforefaid, fhall be 
delivered to any other perfon or perfons, than 
the teftator or teftatrix, unlefs a power of at- 
torney from the teftator or teftatrix fhall be 
produced, together with fuch certificated au- 
thority as aforefaid properly executed, and au- 
thorizing the perfon or perfons producing fuch 
certificated authority, label, or flip of parch- 
ment fo indented, ftampt, and figned as afore - 
faid, to demand the delivery of the will or 
codicil, or packet or parcel, to which the 
fame had been annexed or affixed, or did 
belong. 

Provided always,. and it is further declared The powers of 
and enacted by the authority aforefaid, That x*omey to he 
every fuch power of attorney, by virtue of delivered out 
which, any will, codicil, teftamentary difpo- Vi the ws 
fition or inftruétions fhall have been left or 
depofited in fuch office as aforefaid, fhall be 
_ depofited, kept and delivered’ out, together 

= : with 
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with the will or codicil, packet or parcel, to 

which the fame fhall refer or belong. 
Provifo forde- And it is further declared and enatted by 
Livery of wie, the authority aforefaid, That in cafe any fuch 
or flip of parch- Jabel or flip of parchment fo indented, ftampt, 
ment be loft, and figned as aforefaid, fhall be loft, miflaid, 
deftroyed, or fraudulently obtained or fup- 
prefied from the teftator or teftatrix, or from 
his or her lawful attorney or attornies, then 
upon an affidavit having been made before a 
proper magiftrate or magiftrates of all the cir- 
cumftances of the cafe, as it fhall have hap- 
pened, and fuch affidavit being produced to 
the faid clerks, officers or commiffioners, or 
their deputy or deputies, they fhall, and are 
hereby required to deliver out the will, codicil, 
teftamentary difpofition or inftructions, and 
the cover, packet or parcel, to which fuch 
label or flip of parchment fo indented, ftampt 
and figned as aforefaid fhall have belonged, in 
the fame manner, as if it had been actually 
produced, and the perfon or perfons re 
the fame, by virtue of and under fuch af- 
fidavit, fhall fign his, her or their name or 
names in the margin of the faid book or books 
as aforefaid, oppofite to the refpective entry fo 
to be croffed or marked as aforefaid, and add 
thereto the words, dy affidavit; and the pro- 
duction of fuch affidavit properly {worn to 
_ and figned, fhall be, and is hereby declared 
to be a full and fufficient authority, warrant 
and indemnity to the clerks, officers or com- 
miffioners for delivering in confequence there- 
of, fuch will, codicil, packet or parcel as afore~ 

faid, againft all perfons whomfoever. 
Manner ofdee Provided always, and it is further declared 
livering out and enacted by the authority aforefaid, That 
Sr neon after the death of any perfon, who fhall ae 
3 3 fo 
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fo depofited his or her will, codicil, teftament- 
ary difpofition or inftructions as aforefaid, no. 


~ fuch will, codicil, teftamentary difpofition nor 


inftruétions fhall be delivered unto any perfon or 
perfons bringing fuch label or flip of parchment 
fo indented, ftamped, and figned as aforefaid, 
until a certificate of the burial of fuch perfon fo 
having died, fhall have been produced, figned 
by the minifter or prieft of the parifh of place 
where he fhall have been buried; or in cafe 
of accidental death or no burial, until an af- 
fidavit of the death {worn before a proper ma- 
giftrate or magiftrates of the place or country, 
where fuch perfon fhall have fo died without 
having been buried, fhall have been produced; 
and upon the production of any fuch certifi- 
cate or affidavit, the clerks, officers or com- 
miffioners, and their deputy or deputies, are 
hereby required te open fuch will, codicil, 
teftamentary difpofition or inftructions as afore- 
faid, in the prefence of the perfon or perfons 

roducing fuch label or flip of parchment fo 
indented, ftamped, and figned as aforefaid, 
together with fuch certificate or affidavit ; 
and in cafe it fhall appear, that fuch perfon Fee of zs. 64. te 
or perfons is or are intitled under fuch will Pefow PYGe. 
or codicil, either as executor or executrix, or ing the will. 
executors or otherwife, to the poffeffion of 
fuch will, codicil, teftamentary difpofition or 
inftructions, in order to prove or inrol the 
fame, then the fame fhall be delivered to 
fuch perfon or perfons accordingly, upon pay- 
ment of the fum of 2s. 6d. unto the faid 
officers, clerks or commiffioners. __ 

Provided neverthelefs, and it is further de- To whom wills 
clared and enacted by the authority aforefaid, ea a haa 
That any perfon or perfons producing fuch certificated au- 
certificate or affidavit of the burial or death of °*y foun¢- 


any 
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any perfon to the faid clerks, officers or com- 
miffioners, although no fuch label or flip of 
parchment, indented, ftampt and figned as 
aforefaid fhall have been found in the poffef- 
fion of the perfon fo deceafed, fhall be intitled, 
And for what upon paying the fum of one fhilling to the 
— {aid clerks, officers or commiffioners, to fearch 
all the books, in which any fuch entries have 
been made as aforefaid ; and in cafe any fuch 
will, codicil, teftamentary difpofition or in- 
ftruétions fhall be found to have been there 
left and depofited by the perfon fo deceafed, 
the fame fhall immediately be opened and de- 
livered upon payment of the additional fum 
of 1s. 6d. to the faid clerks, officers or com- 
miffioners in manner aforefaid. 
Towhom wills’ Provided neverthelefs, and it is further de- 
vo me delivered clared and enaéted by the authority aforefaid, 
cator. That in cafe the perfon or perfons fo producing 
fuch label or flip of parchment, and fuch cer- 
tificate or affidavit as aforefaid, fhall not ap- 
pear to be intitled to the poffeffion of fuch will, 
codicil, teftamentary difpofition or inftructions, 
then the clerks, officers or commiffioners, fhall 
immediately give notice in writing to the exe- 
cutor or executrix, or executors in fuch will 
or codicil named ; or in cafe of none fuch, to 
the perfon or perfons who fhall appear to be 
intitled to the greateft beneficial intereft under 
the fame, and fhall deliver the fame to fuch’ 
perfon or perfons fo refpectively inticled as 
aforefaid, or to his, her or their attorney or 
attornies for that purpofe to be efpectally ap- 
Upon Payment pointed in manner aforefaid, upon payment of 
ne two fhillings and fixpence to the clerks, of- 
ficers or commiffioners, in order that the fame 
may be forthwith proved or inrolled as the law 
may require. 


Provided 
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- Provided always, and it is further declared Entries te be 


“made in the 


‘and enatted by the authority aforefaid, That trois or ne 


whenever after the death of any fuch teftator delivery, and to 
or teftatrix, any fuch will or codicil, tefta-**°™ 
mentary difpofition or inftructions, fhall be 
delivered out of fuch office or repofitory, 

the perfon or perfons, to whom the fame fhall 

‘tbe delivered, fhall write his, her or their 
name or names in the margin of fuch book, 
oppofite to the entry thereof as aforefaid, with 
fuch addition, as intitles him, her or them to 

the poffeffion of fuch will, codicil, teftament- 

ary difpofition or inftructions. 

Provided neverthelefs, and it is further de- wWitlstobefeale 
‘clared and enacted by the authority aforefaid, re ata vr 
That all fuch wills, codicils, teftamentary dif- _ 
pofitions or inftruétions, fhalt, before they are . 
fo depofited and entered as aforefaid, be co- 
vered with paper or parchment, and fealed by 
the perfon or perfons depofiting the fame. 

And it ts further declared and enacted by The oath to be 
the authority aforefaid, That the faid clerks, (cn ne 
‘officers or commiffioners appointed as afore- the a& requires - 
faid, and all deputies, whom they may em-™ 
pioy in the execution of the faid charge, of- 
fice or commiffion, fhall, before he or they 
fhall refpectively act therein, take and fub- 
fcribe ‘an oath before any one of the Judges of 
his Majefty’s courts of record at Weftmintter, 
who are hereby authorized and impowered to 
‘adminifter the fame in the form following, 
that 1s to fay: 

“I A. B. do folemnly fwear, that I will 

*“ not open, nor permit nor procure to 

“ be opened, any packet or parcel, con- 

“* taining, or fuppofed to contain, any 

** will, codicil, teftamentary difpofition 

© or inftructions, depofited or to be de- 
. “ pofited 


7 
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© pofited in the reference office, by vir- 

« tue of or under an act of parliament 

«© made and paffed in the twenty-ninth 

« year of the reign of his prefent Majefty, 

 intituled, “* dn a for requiring the 

f° inrolment of all deeds, wills and codi- 

“ cils relating to, touching or affecting 

“ any freebold and leafebold lands, te- 

_ © nements or hereditaments within the 

“ kingdom of England and dominion of 

“ Wales, and for other purpofes therein 

<< mentioned,” whilft I fhall continue to 

«¢ ad& as clerk, officer or commiffioner 

“‘ thereof, (or as deputy to fuch clerk, 

“© officer or commiffioner) but only in 

“© fuch cafes in which the faid act directs 

“« the fame to be opened. 
«© So help me God.” 

Counterfeiting And itis hereby further declared and enatt- 

the panes ax’ ed by the authority aforefaid, Thatif any perfon 

of the clerks, or perfons fhall forge or counterfeit the name 

or handwriting of any fuch officer, commif- 

fioner or clerk, or hig deputy or deputies, or the 

ftamp or feal of the faid office, which fhall have 

been made on fuch label or flip of parchment in 

manner aforefaid, according to the requifitions 

, ofand by virtue of this act, in order to procure 

the delivery or poffeffion of any fuch will or 

codicil, teftamentary difpofition or inftruc- 

tions fo depofited in the faid office or repo- 

fitory as aforefaid, then every fuch perfon or 

perfons fo offending, being dies lawfully 

- convicted, fhall be adjudged a felon or felons, 
and fhall fuffer death as in cafes of felony - 

without benefit of clergy. — 


Obfer- . 
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Otjfervations upon the Draught of the Bill. . 


I Beg leave generally to premife, that as my pri- 
mary view in this publication, was to fupply my 
readers with fufficient matter, to enable them to 
form a fatisfa€tory judgment upon the fubjeé&t; fo 
muft I entreat them to confider the draught of the 
bill as framed purpofely for the fuggeftion of 
amendments by thofe, who will take it under their 
confideration ; for facile eff inventis addere. The 
leading principles of the bill, and the moft material 
provifions in it, are the immediate confequences of 
the doctrine, which I have attempted to eftablifh. 
I cannot therefore be called upon to repeat, what 
may already appear to fome to have been too dif- 
fyfely treated; though in didactic explanations 
and arguments upon profeffional matters, written 
for nonprofeffional readers, I conceive it to be 
the duty of the writer to omit nothing, which can 
tend to throw light upon the fubject. 
Although it be not very ufual, I hope it will be 
thought very proper, in altering and amending 
a law, to repeal all acts, which affect the law re- 
quiring fuch alteration and amendment.’ There 
will then arife a general affurance and fecurity, 
that nothing can affect the law in queftion, which 
does not appear upon the face of chat aét, which 
undertakes openly to improve and afcertain It. 


Ite is to be oabferved, that the bill extends. 


the inrolment to deeds and wills affecting all lands, 
(except copyhold and cuftomary lands); for as 
they are always paffed or affected with notoriety in 
the manor court, which generally is attended with. 

N 2 fome 
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** pofited in the referenr : 
* tue of or under an. * the 
“« made and paffed °*/ t 
“< year of the reign c 
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+ yportion all the other 

pit oill are framed. 

the names and 63 5 ate for fecuring the proper 
| -o each deed and will inrolled, 


. affects the finance, more than the 

.ne law of the country. There can- 
subt, but that the legiflature in paffing 
of his prefent Majefty meant, that there 
. be a ftamp for each fkin of fifteen common 
fheets ; and it 1s well known by experience and 
wactice, that feveral of the moft reputable perfons 
of the profeffion, make it a general practice to in- 
fert a greater number of words in the fkin under 
one ftamp, than evidently the aét of parliament in- 
tended fhould be allowed or permitted. ‘This aé, 
which undertakes to regulate and afcertain the 
matter, does not pofitively enact, that fuch a quan- 
tity of words fhall be confined to one ftamp; but 
that, if any perfon having charged his client for in- 
groffing more, than fifteen common law folios un- 
‘der one. ftamp; fhail be a to an infermation, = 
| cr ata / iaadeaaaaeiaas Pre 
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and felt by all perfons, who 
“learches amongit public 
fhall then fay no more 
kt if there be county 
& ; wlithed, there fhould 
8 Nace to them, in or- 
2 £S ytter into one point 


s S “led and required 

} vy g;tding all deeds 

ne SES“s have been 

od of , eS, by the 

aper of ftamp~ tl — 

,, is by invalidating » oe e- 

sperly ftamped: this would, a 

much altercation and fufpicion <a a 
duals, if it were made to depend upon 


tiny and judgment ; therefore the clerks of the 


rolment office, are made the judges of the f ~ 


and their judgment is rendered liable to very heay, 
penalties, “upon information | within a reafonable 
limitation of time. The vigilance therefore of the 
clerks will prevent the revenue from being injured, 
and the actual inrolment of deeds, wills and codi- 
cils, will fecure individuals from any rifk or danger 
of their becoming invalid, from a want of the pro- 
per number of ftamps. 

As the credibility and refponfibility of the officers, 
clerks or commiffioners of the different courts or 
offices, are objects which ought to be well attend- 
ed to, and as all popular elections are conftantly 
attended with diffention, diffipation, and many other 
difadvantages and inconveniencies, I have ven- 
tured to fuggeft a new mode of election, upon this 
principle, that a perfon chofen by the majority of the 
reprefentatives of the country, will be more imparti- 
ally and quietly elected, than in any other a 
Cae ee ee ae ! or 
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for it is to be prefumed, that party influence, family 
and pecuniary confiderations, or other private views 
of partiality, will not operate {0 forcibly upon the 
members of parliament, as they may be fuppofed to 
do upon other individuals, more clofely conneéted 
with the perfons likely to be chofen. 

_ It would be harfh and unjuft to deprive the pre- — 
fent Yorkfhire regifters of their appointments; and 
if reafonable for others, it would be abfurd not to 
have this county adopt the general mode of elec- 
tion in future. 

If, however, this mode of election be not re- 
lifhed, there is nothing more eafy, than to fubftitute 
that in its lieu, which now prevails in the county of 
York. 

As to Middlefex, as the officers and clerks are 
now in the nomination of the heads cf the four 
courts of records, it would be very unjuft and un- 
warrantable to deprive fuch refpectable characters, 
as fill thefe employs, of that patronage, which has 
ufually been annexed to their offices; and as in fu- 
‘ture more bufinefs will certainly come through thefe 
offices by the inrolment, than by the regiftry of 
deeds and wills, the patronage will be proportion- 
ably greater, than it has heretofore been. 

As London is the center of moft Money tranfac- 
tions negociated in this nation, it is needlefs to ftate 
a reafon, why a reference office fhould be fixed 
there, ‘rather than in any other place; and the pro- 
priety of its exiftence will fully appear, from the 
many occafions, which occur in London of fearch- 
ing for the inrolment of deeds and wills inrolled in 
diftant counties ; and much delay, doubt, and ex- 
pence will be avoided, by the order and regularity 
of fuch reference books: there is no public office 
or confervatory, which has not within itfelf fuch 


books of reference; the utility and advantage of 
| _ which, 


¢ 
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which, are fully known and felt by all perfons, who 
have occafion to make fearches amongft public 
archives and records. JI fhall then fay no more 
upon the fubject, than that, if there be county 
tnrolment offices, or courts eftablifhed, there fhould 
alfo be national books of reference to them, in or- 
der, as much as poffible, to concenter into one point 
the whole knowledge, that is intended and required 
to be conveyed to the public, by recording all deeds 
and wills affecting lands. 

I know many inftances, in which wills have been 
fuppreffed after the deaths of the teftators, by the 
perfons, into whofe poffeffion they fell ; but I need 
not enter into a detail of the very ferious confe- 
quences, which may thereby happen to the perfons 
interefted under fuch wills. Many cafes have hap- 
pened, and poffibly many more may happen, in 
which wills have been, and may be altered, miflaid 
and deftroyed, wilfully and by accident. And 
therefore, as I have endeavoured to fuggeft a plan 
of general practical utility, refpecting deeds and 
devifes, I have confidered it as an extenfion of that 
plan, to provide a fafe confervatory, where all per= — 
foris expofed to travel, either by fea or land, having 
no fixt refidence, or no fecure repofitory within that 
refidence, or diffiding in thofe, who either during 
their lives, or after their deaths, may have accefs 
to their private papers, may depofit their wills with 
fafety, where they will be preferved in fecrecy, and 
from whence they will be delivered out to fuch 
perfons only, who will be intitled to receive them. 
As there is no eftablifhment of the nature elfewhere 
in the kingdom, I have from my own ideas, endeae 
voured to chalk out a plan of fuch order, regu- 
larity, and conveniency in it, as I think will bef 
an{wer the intended purpofes, 


_ 3 | Con- 


Convinced as I am, and long have been, that 
a general Inrolment Aét will be of very effen- 


tial benefit to the nation, I clatm that indulgence | 


from my readers, which a generous public will ever 
allow to every ferious attempt to ferve one’s coun= 


_try; to do which will ever be the firft ambition of 


ny lifes 
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